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Statutory Supplement for Employment Discrimination 

 

This statutory supplement was prepared by Susan Grover, Sandra Sperino & Jarod 

Gonzalez, authors of EMPLOYMENT DISCRIMINATION: A CONTEXT AND PRACTICE 

CASEBOOK.   The authors give permission for this supplement to be used with attribution 

for any educational purpose. 
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§ 2000e.  Definitions  

 

For the purposes of this title [42 U.S.C. §§ 2000e et seq.]-- 

  

(a) The term "person" includes one or more individuals, governments, governmental 

agencies, political subdivisions, labor unions, partnerships, associations, corporations, 

legal representatives, mutual companies, joint-stock companies, trusts, unincorporated 

organizations, trustees, trustees in cases under title 11, United States Code, or receivers. 

  

(b) The term "employer" means a person engaged in an industry affecting commerce who 

has fifteen or more employees for each working day in each of twenty or more calendar 

weeks in the current or preceding calendar year, and any agent of such a person, but such 

term does not include (1) the United States, a corporation wholly owned by the 

Government of the United States, an Indian tribe, or any department or agency of the 

District of Columbia subject by statute to procedures of the competitive service (as 

defined in section 2102 of title 5 of the United States Code), or (2) a bona fide private 

membership club (other than a labor organization) which is exempt from taxation under 

section 501(c) of the Internal Revenue Code of 1986 [26 U.S.C. § 501(c)] except that 

during the first year after the date of enactment of the Equal Employment Opportunity 

Act of 1972 [enacted March 24, 1972], persons having fewer than twenty-five employees 

(and their agents) shall not be considered employers. 

  

(c) The term "employment agency" means any person regularly undertaking with or 

without compensation to procure employees for an employer or to procure for employees 

opportunities to work for an employer and includes an agent of such a person. 

  

(d) The term "labor organization" means a labor organization engaged in an industry 

affecting commerce, and any agent of such an organization, and includes any 

organization of any kind, any agency, or employee representation committee, group, 

association, or plan so engaged in which employees participate and which exists for the 

purpose, in whole or in part, of dealing with employers concerning grievances, labor 

disputes, wages, rates of pay, hours, or other terms or conditions of employment, and any 

conference, general committee, joint or system board, or joint council so engaged which 

is subordinate to a national or international labor organization. 

  

(e) A labor organization shall be deemed to be engaged in an industry affecting 

commerce if (1) it maintains or operates a hiring hall or hiring office which procures 

employees for an employer or procures for employees opportunities to work for an 

employer, or (2) the number of its members (or, where it is a labor organization 

composed of other labor organizations or their representatives, if the aggregate number of 

the members of such other labor organization) is (A) twenty-five or more during the first 

year after the date of enactment of the Equal Employment Opportunity Act of 1972 

[enacted March 24, 1972], or (B) fifteen or more thereafter, and such labor organization-- 
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   (1) is the certified representative of employees under the provisions of the National 

Labor Relations Act, as amended, or the Railway Labor Act, as amended; 

   (2) although not certified, is a national or international labor organization or a local 

labor organization recognized or acting as the representative of employees of an 

employer or employers engaged in an industry affecting commerce; or 

   (3) has chartered a local labor organization or subsidiary body which is representing or 

actively seeking to represent employees of employers within the meaning of paragraph 

(1) or (2); or 

   (4) has been chartered by a labor organization representing or actively seeking to 

represent employees within the meaning of paragraph (1) or (2) has the local or 

subordinate body through which such employees may enjoy membership or become 

affiliated with such labor organization; or 

   (5) is a conference, general committee, joint or system board, or joint council 

subordinate to a national or international labor organization, which includes a labor 

organization engaged in an industry affecting commerce within the meaning of any of the 

preceding paragraphs of this subsection. 

  

(f) The term "employee" means an individual employed by an employer, except that the 

term "employee" shall not include any person elected to public office in any State or 

political subdivision of any State by the qualified voters thereof, or any person chosen by 

such officer to be on such officer's personal staff, or an appointee on the policy making 

level or an immediate adviser with respect to the exercise of the constitutional or legal 

powers of the office. The exemption set forth in the preceding sentence shall not include 

employees subject to the civil service laws of a State government, governmental agency 

or political subdivision.  With respect to employment in a foreign country, such term 

includes an individual who is a citizen of the United States. 

  

(g) The term "commerce" means trade, traffic, commerce, transportation, transmission, or 

communication among the several States; or between a State and any place outside 

thereof; or within the District of Columbia, or a possession of the United States; or 

between points in the same State but through a point outside thereof. 

  

(h) The term "industry affecting commerce" means any activity, business, or industry in 

commerce or in which a labor dispute would hinder or obstruct commerce or the free 

flow of commerce and includes any activity or industry "affecting commerce" within the 

meaning of the Labor-Management Reporting and Disclosure Act of 1959 [29 U.S.C. §§ 

401 et seq.], and further includes any governmental industry, business, or activity. 

  

(i) The term "State" includes a State of the United States, the District of Columbia, Puerto 

Rico, the Virgin Islands, American Samoa, Guam, Wake Island, the Canal Zone, and 

Outer Continental Shelf lands defined in the Outer Continental Shelf Lands Act [43 

U.S.C. §§ 1331 et seq.]. 

  

(j) The term "religion" includes all aspects of religious observance and practice, as well 

as belief, unless an employer demonstrates that he is unable to reasonably accommodate 
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to an employee's or prospective employee's religious observance or practice without 

undue hardship on the conduct of the employer's business. 

  

(k) The terms "because of sex" or "on the basis of sex" include, but are not limited to, 

because of or on the basis of pregnancy, childbirth, or related medical conditions; and 

women affected by pregnancy, childbirth, or related medical conditions shall be treated 

the same for all employment-related purposes, including receipt of benefits under fringe 

benefit programs, as other persons not so affected but similar in their ability or inability 

to work, and nothing in section 703(h) of this title [42 U.S.C. § 2000e-2(h)] shall be 

interpreted to permit otherwise. This subsection shall not require an employer to pay for 

health insurance benefits for abortion, except where the life of the mother would be 

endangered if the fetus were carried to term, or except where medical complications have 

arisen from an abortion: Provided, That nothing herein shall preclude an employer from 

providing abortion benefits or otherwise affect bargaining agreements in regard to 

abortion. 

  

(l) The term "complaining party" means the Commission, the Attorney General, or a 

person who may bring an action or proceeding under this title. 

  

(m) The term "demonstrates" means meets the burdens of production and persuasion. 

  

(n) The term "respondent" means an employer, employment agency, labor organization, 

joint labor-management committee controlling apprenticeship or other training or 

retraining program, including an on-the-job training program, or Federal entity subject to 

section 717. 

 

§ 2000e-1.  Exemption  

 

(a) Inapplicability of title to certain aliens and employees of religious entities.  This title 

[42 U.S.C. §§ 2000e et seq.] shall not apply to an employer with respect to the 

employment of aliens outside any State, or to a religious corporation, association, 

educational institution, or society with respect to the employment of individuals of a 

particular religion to perform work connected with the carrying on by such corporation, 

association, educational institution, or society of its activities. 

  

(b) Compliance with statute as violative of foreign law.  It shall not be unlawful under 

section 703 or 704 [42 U.S.C. § 2000e-2 or 2000e-3] for an employer (or a corporation 

controlled by an employer), labor organization, employment agency, or joint labor-

management committee controlling apprenticeship or other training or retraining 

(including on-the-job training programs) to take any action otherwise prohibited by such 

section, with respect to an employee in a workplace in a foreign country if compliance 

with such section would cause such employer (or such corporation), such organization, 

such agency, or such committee to violate the law of the foreign country in which such 

workplace is located. 
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(c) Control of corporation incorporated in foreign country.   (1) If an employer controls a 

corporation whose place of incorporation is a foreign country, any practice prohibited by 

section 703 or 704 [42 U.S.C. § 2000e-2 or 2000e-3] engaged in by such corporation 

shall be presumed to be engaged in by such employer. 

   (2) Sections 703 and 704 [42 U.S.C. §§ 2000e-2 and 2000e-3] shall not apply with 

respect to the foreign operations of an employer that is a foreign person not controlled by 

an American employer. 

   (3) For purposes of this subsection, the determination of whether an employer controls 

a corporation shall be based on-- 

      (A) the interrelation of operations; 

      (B) the common management; 

      (C) the centralized control of labor relations; and 

      (D) the common ownership or financial control, 

   of the employer and the corporation. 

 

§ 2000e-2.  Unlawful employment practices  

 

(a) Employer practices.  It shall be an unlawful employment practice for an employer-- 

   (1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate 

against any individual with respect to his compensation, terms, conditions, or privileges 

of employment, because of such individual's race, color, religion, sex, or national origin; 

or 

   (2) to limit, segregate, or classify his employees or applicants for employment in any 

way which would deprive or tend to deprive any individual of employment opportunities 

or otherwise adversely affect his status as an employee, because of such individual's race, 

color, religion, sex, or national origin. 

  

(b) Employment agency practices.  It shall be an unlawful employment practice for an 

employment agency to fail or refuse to refer for employment, or otherwise to discriminate 

against, any individual because of his race, color, religion, sex, or national origin, or to 

classify or refer for employment any individual on the basis of his race, color, religion, 

sex, or national origin. 

  

(c) Labor organization practices.  It shall be an unlawful employment practice for a labor 

organization-- 

   (1) to exclude or to expel from its membership, or otherwise to discriminate against, 

any individual because of his race, color, religion, sex, or national origin; 

   (2) to limit, segregate, or classify its membership or applicants for membership, or to 

classify or fail or refuse to refer for employment any individual, in any way which would 

deprive or tend to deprive any individual of employment opportunities, or would limit 

such employment opportunities or otherwise adversely affect his status as an employee or 

as an applicant for employment, because of such individual's race, color, religion, sex, or 

national origin; or 

   (3) to cause or attempt to cause an employer to discriminate against an individual in 

violation of this section. 
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(d) Training programs.  It shall be an unlawful employment practice for any employer, 

labor organization, or joint labor-management committee controlling apprenticeship or 

other training or retraining, including on-the-job training programs to discriminate 

against any individual because of his race, color, religion, sex, or national origin in 

admission to, or employment in, any program established to provide apprenticeship or 

other training. 

  

(e) Businesses or enterprises with personnel qualified on basis of religion, sex, or national 

origin; educational institutions with personnel of particular religions.  Notwithstanding 

any other provision of this title [42 U.S.C. §§ 2000e et seq.], (1) it shall not be an 

unlawful employment practice for an employer to hire and employ employees, for an 

employment agency to classify, or refer for employment any individual, for a labor 

organization to classify its membership or to classify or refer for employment any 

individual, or for an employer, labor organization, or joint labor-management committee 

controlling apprenticeship or other training or retraining programs to admit or employ 

any individual in any such program, on the basis of his religion, sex, or national origin in 

those certain instances where religion, sex, or national origin is a bona fide occupational 

qualification reasonably necessary to the normal operation of that particular business or 

enterprise, and (2) it shall not be an unlawful employment practice for a school, college, 

university, or other educational institution or institution of learning to hire and employ 

employees of a particular religion if such school, college, university, or other educational 

institution or institution of learning is, in whole or in substantial part, owned, supported, 

controlled, or managed by a particular religion or by a particular religious corporation, 

association, or society, or if the curriculum of such school, college, university, or other 

educational institution or institution of learning is directed toward the propagation of a 

particular religion. 

  

(f) Members of Communist Party or Communist-action or Communist-front 

organizations.  As used in this title [42 U.S.C. §§ 2000e et seq.], the phrase "unlawful 

employment practice" shall not be deemed to include any action or measure taken by an 

employer, labor organization, joint labor-management committee, or employment agency 

with respect to an individual who is a member of the Communist Party of the United 

States or of any other organization required to register as a Communist-action or 

Communist-front organization by final order of the Subversive Activities Control Board 

pursuant to the Subversive Activities Control Act of 1950. 

  

(g) National security.  Notwithstanding any other provision of this title [42 U.S.C. §§ 

2000e et seq.], it shall not be an unlawful employment practice for an employer to fail or 

refuse to hire and employ any individual for any position, for an employer to discharge 

any individual from any position, or for an employment agency to fail or refuse to refer 

any individual for employment in any position, or for a labor organization to fail or refuse 

to refer any individual for employment in any position, if-- 

   (1) the occupancy of such position, or access to the premises in or upon which any part 

of the duties of such position is performed or is to be performed, is subject to any 

requirement imposed in the interest of the national security of the United States under any 
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security program in effect pursuant to or administered under any statute of the United 

States or any Executive order of the President; and 

   (2) such individual has not fulfilled or has ceased to fulfill that requirement. 

  

(h) Seniority or merit system; quantity or quality of production; ability tests; 

compensation based on sex and authorized by minimum wage provisions.  

Notwithstanding any other provision of this title [42 U.S.C. §§ 2000e et seq.], it shall not 

be an unlawful employment practice for an employer to apply different standards of 

compensation, or different terms, conditions, or privileges of employment pursuant to a 

bona fide seniority or merit system, or a system which measures earnings by quantity or 

quality of production or to employees who work in different locations, provided that such 

differences are not the result of an intention to discriminate because of race, color, 

religion, sex, or national origin, nor shall it be an unlawful employment practice for an 

employer to give and to act upon the results of any professionally developed ability test 

provided that such test, its administration or action upon the results is not designed, 

intended or used to discriminate because of race, color, religion, sex or national origin. It 

shall not be an unlawful employment practice under this title [42 U.S.C. §§ 2000e et seq.] 

for any employer to differentiate upon the basis of sex in determining the amount of the 

wages or compensation paid or to be paid to employees of such employer if such 

differentiation is authorized by the provisions of section 6(d) of the Fair Labor Standards 

Act of 1938, as amended (29 U.S.C. 206(d)). 

  

(i) Businesses or enterprises extending preferential treatment to Indians.  Nothing 

contained in this title [42 U.S.C. §§ 2000e et seq.] shall apply to any business or 

enterprise on or near an Indian reservation with respect to any publicly announced 

employment practice of such business or enterprise under which a preferential treatment 

is given to any individual because he is an Indian living on or near a reservation. 

  

(j) Preferential treatment not to be granted on account of existing number or percentage 

imbalance.  Nothing contained in this title [42 U.S.C. §§ 2000e et seq.] shall be 

interpreted to require any employer, employment agency, labor organization, or joint 

labor-management committee subject to this title [42 U.S.C. §§ 2000e et seq.] to grant 

preferential treatment to any individual or to any group because of the race, color, 

religion, sex, or national origin of such individual or group on account of an imbalance 

which may exist with respect to the total number or percentage of persons of any race, 

color, religion, sex, or national origin employed by an employer, referred or classified for 

employment by any employment agency or labor organization, admitted to membership 

or classified by any labor organization, or admitted to, or employed in, any 

apprenticeship or other training program, in comparison with the total number or 

percentage of persons of such race, color, religion, sex, or national origin in any 

community, State, section, or other area, or in the available work force in any 

community, State, section, or other area. 

  

(k) Burden of proof in disparate impact cases. 

   (1) (A) An unlawful employment practice based on disparate impact is established 

under this title only if-- 
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         (i) a complaining party demonstrates that a respondent uses a particular 

employment practice that causes a disparate impact on the basis of race, color, religion, 

sex, or national origin and the respondent fails to demonstrate that the challenged practice 

is job related for the position in question and consistent with business necessity; or 

         (ii) the complaining party makes the demonstration described in subparagraph (C) 

with respect to an alternative employment practice and the respondent refuses to adopt 

such alternative employment practice. 

      (B) (i) With respect to demonstrating that a particular employment practice causes a 

disparate impact as described in subparagraph (A)(i), the complaining party shall 

demonstrate that each particular challenged employment practice causes a disparate 

impact, except that if the complaining party can demonstrate to the court that the 

elements of a respondent's decisionmaking process are not capable of separation for 

analysis, the decisionmaking process may be analyzed as one employment practice. 

         (ii) If the respondent demonstrates that a specific employment practice does not 

cause the disparate impact, the respondent shall not be required to demonstrate that such 

practice is required by business necessity. 

      (C) The demonstration referred to by subparagraph (A)(ii) shall be in accordance with 

the law as it existed on June 4, 1989, with respect to the concept of "alternative 

employment practice". 

   (2) A demonstration that an employment practice is required by business necessity may 

not be used as a defense against a claim of intentional discrimination under this title. 

   (3) Notwithstanding any other provision of this title [42 U.S.C. §§ 2000e et seq.], a rule 

barring the employment of an individual who currently and knowingly uses or possesses 

a controlled substance, as defined in schedules I and II of section 102(6) of the Controlled 

Substances Act (21 U.S.C. 802(6)), other than the use or possession of a drug taken under 

the supervision of a licensed health care professional, or any other use or possession 

authorized by the Controlled Substances Act or any other provision of Federal law, shall 

be considered an unlawful employment practice under this title only if such rule is 

adopted or applied with an intent to discriminate because of race, color, religion, sex, or 

national origin. 

  

(l) Prohibition of discriminatory use of test scores.  It shall be an unlawful employment 

practice for a respondent, in connection with the selection or referral of applicants or 

candidates for employment or promotion, to adjust the scores of, use different cutoff 

scores for, or otherwise alter the results of, employment related tests on the basis of race, 

color, religion, sex, or national origin. 

  

(m) Impermissible consideration of race, color, religion, sex, or national origin in 

employment practices.  Except as otherwise provided in this title [42 U.S.C. §§ 2000e et 

seq.], an unlawful employment practice is established when the complaining party 

demonstrates that race, color, religion, sex, or national origin was a motivating factor for 

any employment practice, even though other factors also motivated the practice. 

  

(n) Resolution of challenges to employment practices implementing litigated or consent 

judgments or orders. 
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   (1) (A) Notwithstanding any other provision of law, and except as provided in 

paragraph (2), an employment practice that implements and is within the scope of a 

litigated or consent judgment or order that resolves a claim of employment discrimination 

under the Constitution or Federal civil rights laws may not be challenged under the 

circumstances described in subparagraph (B). 

      (B) A practice described in subparagraph (A) may not be challenged in a claim under 

the Constitution or Federal civil rights laws-- 

         (i) by a person who, prior to the entry of the judgment or order described in 

subparagraph (A), had-- 

            (I) actual notice of the proposed judgment or order sufficient to apprise such 

person that such judgment or order might adversely affect the interests and legal rights of 

such person and that an opportunity was available to present objections to such judgment 

or order by a future date certain; and 

            (II) a reasonable opportunity to present objections to such judgment or order; or 

         (ii) by a person whose interests were adequately represented by another person who 

had previously challenged the judgment or order on the same legal grounds and with a 

similar factual situation, unless there has been an intervening change in law or fact. 

   (2) Nothing in this subsection shall be construed to-- 

      (A) alter the standards for intervention under rule 24 of the Federal Rules of Civil 

Procedure or apply to the rights of parties who have successfully intervened pursuant to 

such rule in the proceeding in which the parties intervened; 

      (B) apply to the rights of parties to the action in which a litigated or consent judgment 

or order was entered, or of members of a class represented or sought to be represented in 

such action, or of members of a group on whose behalf relief was sought in such action 

by the Federal Government; 

      (C) prevent challenges to a litigated or consent judgment or order on the ground that 

such judgment or order was obtained through collusion or fraud, or is transparently 

invalid or was entered by a court lacking subject matter jurisdiction; or 

      (D) authorize or permit the denial to any person of the due process of law required by 

the Constitution. 

   (3) Any action not precluded under this subsection that challenges an employment 

consent judgment or order described in paragraph (1) shall be brought in the court, and if 

possible before the judge, that entered such judgment or order. Nothing in this subsection 

shall preclude a transfer of such action pursuant to section 1404 of title 28, United States 

Code. 

 

§ 2000e-3.  Other unlawful employment practices  

 

(a) Discrimination for making charges, testifying, assisting, or participating in 

enforcement proceedings.  It shall be an unlawful employment practice for an employer 

to discriminate against any of his employees or applicants for employment, for an 

employment agency, or joint labor-management committee controlling apprenticeship or 

other training or retraining, including on-the-job training programs, to discriminate 

against any individual, or for a labor organization to discriminate against any member 

thereof or applicant for membership, because he has opposed any practice made an 
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unlawful employment practice by this title [42 U.S.C. §§ 2000e-2000e-17], or because he 

has made a charge, testified, assisted, or participated in any manner in an investigation, 

proceeding, or hearing under this title [42 U.S.C. §§ 2000e-2000e-17]. 

  

(b) Printing or publication of notices or advertisements indicating prohibited preference, 

limitation, specification, or discrimination; occupational qualification exception.  It shall 

be an unlawful employment practice for an employer, labor organization, employment 

agency, or joint labor-management committee controlling apprenticeship or other training 

or retraining, including on-the-job training programs, to print or publish or cause to be 

printed or published any notice or advertisement relating to employment by such an 

employer or membership in or any classification or referral for employment by such a 

labor organization, or relating to any classification or referral for employment by such an 

employment agency, or relating to admission to, or employment in, any program 

established to provide apprenticeship or other training by such a joint labor-management 

committee indicating any preference, limitation, specification, or discrimination, based 

on race, color, religion, sex, or national origin, except that such a notice or advertisement 

may indicate a preference, limitation, specification, or discrimination based on religion, 

sex, or national origin when religion, sex, or national origin is a bona fide occupational 

qualification for employment. 

 

§ 2000e-4.  Equal Employment Opportunity Commission  

 

(a) Creation; composition; political representation; appointment; term; vacancies; 

Chairman and Vice Chairman; duties of Chairman; appointment of personnel; 

compensation of personnel. There is hereby created a Commission to be known as the 

Equal Employment Opportunity Commission, which shall be composed of five members, 

not more than three of whom shall be members of the same political party. Members of 

the Commission shall be appointed by the President by and with the advice and consent 

of the Senate for a term of five years. Any individual chosen to fill a vacancy shall be 

appointed only for the unexpired term of the member whom he shall succeed, and all 

members of the Commission shall continue to serve until their successors are appointed 

and qualified, except that no such member of the Commission shall continue to serve (1) 

for more than sixty days when the Congress is in session unless a nomination to fill such 

vacancy shall have been submitted to the Senate, or (2) after the adjournment sine die of 

the session of the Senate in which such nomination was submitted. The President shall 

designate one member to serve as Chairman of the Commission, and one member to 

serve as Vice Chairman. The Chairman shall be responsible on behalf of the Commission 

for the administrative operations of the Commission, and, except as provided in 

subsection (b), shall appoint, in accordance with the provisions of title 5, United States 

Code, governing appointments in the competitive service, such officers, agents, attorneys, 

administrative law judges and employees as he deems necessary to assist it in the 

performance of its functions and to fix their compensation in accordance with the 

provisions of chapter 51 and subchapter III of chapter 53 of title 5, United States Code [5 

U.S.C. §§ 5101 et seq., 5331 et seq.], relating to classification and General Schedule pay 

rates:  Provided, That assignment, removal, and compensation of administrative law 
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judges shall be in accordance with sections 3105, 3344, 5372, and 7521 of title 5, United 

States Code. 

  

(b) General Counsel; appointment; term; duties; representation by attorneys and Attorney 

General. 

   (1) There shall be a General Counsel of the Commission appointed by the President, by 

and with the advice and consent of the Senate, for a term of four years. The General 

Counsel shall have responsibility for the conduct of litigation as provided in sections 706 

and 707 of this title [42 U.S.C. §§ 2000e-5, 2000e-6]. The General Counsel shall have 

such other duties as the Commission may prescribe or as may be provided by law and 

shall concur with the Chairman of the Commission on the appointment and supervision 

of regional attorneys. The General Counsel of the Commission on the effective date of 

this Act [effective March 24, 1972] shall continue in such position and perform the 

functions specified in this subsection until a successor is appointed and qualified. 

   (2) Attorneys appointed under this section may, at the direction of the Commission, 

appear for and represent the Commission in any case in court, provided that the Attorney 

General shall conduct all litigation to which the Commission is a party in the Supreme 

Court pursuant to this title [42 U.S.C. §§ 2000e et seq.]. 

  

(c) Exercise of powers during vacancy; quorum. A vacancy in the Commission shall not 

impair the right of the remaining members to exercise all the powers of the Commission 

and three members thereof shall constitute a quorum. 

  

(d) Seal; judicial notice.  The Commission shall have an official seal which shall be 

judicially noticed. 

  

(e) Reports to Congress and the President.  The Commission shall at the close of each 

fiscal year report to the Congress and to the President concerning the action it has taken 

and the moneys it has disbursed. It shall make such further reports on the cause of and 

means of eliminating discrimination and such recommendations for further legislation as 

may appear desirable. 

  

(f) Principal and other offices.  The principal office of the Commission shall be in or near 

the District of Columbia, but it may meet or exercise any or all its powers at any other 

place. The Commission may establish such regional or State offices as it deems necessary 

to accomplish the purpose of this title [42 U.S.C. §§ 2000e et seq.]. 

  

(g) Powers of Commission.  The Commission shall have power-- 

   (1) to cooperate with and, with their consent, utilize regional, State, local, and other 

agencies, both public and private, and individuals; 

   (2) to pay to witnesses whose depositions are taken or who are summoned before the 

Commission or any of its agents the same witness and mileage fees as are paid to 

witnesses in the courts of the United States; 

   (3) to furnish to persons subject to this title [42 U.S.C. §§ 2000e et seq.] such technical 

assistance as they may request to further their compliance with this title [42 U.S.C. §§ 

2000e et seq.] or an order issued thereunder; 
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   (4) upon the request of (i) any employer, whose employees or some of them, or (ii) any 

labor organization, whose members or some of them, refuse or threaten to refuse to 

cooperate in effectuating the provisions of this title [42 U.S.C. §§ 2000e et seq], to assist 

in such effectuation by conciliation or such other remedial action as is provided by this 

title [42 U.S.C. §§ 2000e et seq.]; 

   (5) to make such technical studies as are appropriate to effectuate the purposes and 

policies of this title [42 U.S.C. §§ 2000e et seq.] and to make the results of such studies 

available to the public; 

   (6) to intervene in a civil action brought under section 706 [42 U.S.C. § 2000e-5] by an 

aggrieved party against a respondent other than a government, governmental agency or 

political subdivision. 

  

(h) Cooperation with other departments and agencies in performance of educational or 

promotional activities; outreach activities. 

   (1) The Commission shall, in any of its educational or promotional activities, cooperate 

with other departments and agencies in the performance of such educational and 

promotional activities. 

   (2) In exercising its powers under this title, the Commission shall carry out educational 

and outreach activities (including dissemination of information in languages other than 

English) targeted to-- 

      (A) individuals who historically have been victims of employment discrimination and 

have not been equitably served by the Commission; and 

      (B) individuals on whose behalf the Commission has authority to enforce any other 

law prohibiting employment discrimination, 

   concerning rights and obligations under this title or such law, as the case may be. 

  

(i) Personnel subject to political activity restrictions.  All officers, agents, attorneys, and 

employees of the Commission shall be subject to the provisions of section 9 of the Act of 

August 2, 1939, as amended (the Hatch Act), notwithstanding any exemption contained 

in such section. 

  

(j) Technical Assistance Training Institute. 

   (1) The Commission shall establish a Technical Assistance Training Institute, through 

which the Commission shall provide technical assistance and training regarding the laws 

and regulations enforced by the Commission. 

   (2) An employer or other entity covered under this title [42 U.S.C. §§ 2000e et seq.] 

shall not be excused from compliance with the requirements of this title [42 U.S.C. §§ 

2000e et seq.] because of any failure to receive technical assistance under this subsection. 

   (3) There are authorized to be appropriated to carry out this subsection such sums as 

may be necessary for fiscal year 1992. 

  

(k) EEOC Education, Technical Assistance, and Training Revolving Fund. 

   (1) There is hereby established in the Treasury of the United States a revolving fund to 

be known as the "EEOC Education, Technical Assistance, and Training Revolving Fund" 

(hereinafter in this subsection referred to as the "Fund") and to pay the cost (including 

administrative and personnel expenses) of providing education, technical assistance, and 
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training relating to laws administered by the Commission. Monies in the Fund shall be 

available without fiscal year limitation to the Commission for such purposes. 

   (2) (A) The Commission shall charge fees in accordance with the provisions of this 

paragraph to offset the costs of education, technical assistance, and training provided with 

monies in the Fund. Such fees for any education, technical assistance, or training-- 

         (i) shall be imposed on a uniform basis on persons and entities receiving such 

education, assistance, or training, 

         (ii) shall not exceed the cost of providing such education, assistance, and training, 

and 

         (iii) with respect to each person or entity receiving such education, assistance, or 

training, shall bear a reasonable relationship to the cost of providing such education, 

assistance, or training to such person or entity. 

      (B) Fees received under subparagraph (A) shall be deposited in the Fund by the 

Commission. 

      (C) The Commission shall include in each report made under subsection (e) 

information with respect to the operation of the Fund, including information, presented in 

the aggregate, relating to-- 

         (i) the number of persons and entities to which the Commission provided education, 

technical assistance, or training with monies in the Fund, in the fiscal year for which such 

report is prepared, 

         (ii) the cost to the Commission to provide such education, technical assistance, or 

training to such persons and entities, and 

         (iii) the amount of any fees received by the Commission from such persons and 

entities for such education, technical assistance, or training. 

   (3) The Secretary of the Treasury shall invest the portion of the Fund not required to 

satisfy current expenditures from the Fund, as determined by the Commission, in 

obligations of the United States or obligations guaranteed as to principal by the United 

States. Investment proceeds shall be deposited in the Fund. 

   (4) There is hereby transferred to the Fund $ 1,000,000 from the Salaries and Expenses 

appropriation of the Commission. 

 

§ 2000e-5.  Enforcement provisions  

 

(a) Power of Commission to prevent unlawful employment practices.  The Commission is 

empowered, as hereinafter provided, to prevent any person from engaging in any 

unlawful employment practice as set forth in section 703 or 704 of this title [42 U.S.C. §§ 

2000e-2 or 2000e-3]. 

  

(b) Charges by persons aggrieved or member of Commission of unlawful employment 

practices by employers, etc.; filing; allegations; notice to respondent; contents of notice; 

investigation by Commission; contents of charges; prohibition on disclosure of charges; 

determination of reasonable cause; conference, conciliation, and persuasion for 

elimination of unlawful practices; prohibition on disclosure of informal endeavors to end 

unlawful practices; use of evidence in subsequent proceedings; penalties for disclosure of 

information; time for determination of reasonable cause.  Whenever a charge is filed by 
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or on behalf of a person claiming to be aggrieved, or by a member of the Commission, 

alleging that an employer, employment agency, labor organization, or joint labor-

management committee controlling apprenticeship or other training or retraining, 

including on-the-job training programs, has engaged in an unlawful employment practice, 

the Commission shall serve a notice of the charge (including the date, place and 

circumstances of the alleged unlawful employment practice) on such employer, 

employment agency, labor organization, or joint labor-management committee 

(hereinafter referred to as the "respondent") within ten days, and shall make an 

investigation thereof. Charges shall be in writing under oath or affirmation and shall 

contain such information and be in such form as the Commission requires. Charges shall 

not be made public by the Commission. If the Commission determines after such 

investigation that there is not reasonable cause to believe that the charge is true, it shall 

dismiss the charge and promptly notify the person claiming to be aggrieved and the 

respondent of its action. In determining whether reasonable cause exists, the Commission 

shall accord substantial weight to final findings and orders made by State or local 

authorities in proceedings commenced under State or local law pursuant to the 

requirements of subsections (c) and (d). If the Commission determines after such 

investigation that there is reasonable cause to believe that the charge is true, the 

Commission shall endeavor to eliminate any such alleged unlawful employment practice 

by informal methods of conference, conciliation, and persuasion. Nothing said or done 

during and as a part of such informal endeavors may be made public by the Commission, 

its officers or employees, or used as evidence in a subsequent proceeding without the 

written consent of the persons concerned. Any person who makes public information in 

violation of this subsection shall be fined not more than $ 1,000 or imprisoned for not 

more than one year, or both. The Commission shall make its determination on reasonable 

cause as promptly as possible and, so far as practicable, not later than one hundred and 

twenty days from the filing of the charge or, where applicable under subsection (c) or (d), 

from the date upon which the Commission is authorized to take action with respect to the 

charge. 

  

(c) State or local enforcement proceedings; notification of State or local authority; time 

for filing charges with Commission; commencement of proceedings.  In the case of an 

alleged unlawful employment practice occurring in a State, or political subdivision of a 

State, which has a State or local law prohibiting the unlawful employment practice 

alleged and establishing or authorizing a State or local authority to grant or seek relief 

from such practice or to institute criminal proceedings with respect thereto upon 

receiving notice thereof, no charge may be filed under subsection (a) [(b)] by the person 

aggrieved before the expiration of sixty days after proceedings have been commenced 

under the State or local law, unless such proceedings have been earlier terminated, 

provided that such sixty-day period shall be extended to one hundred and twenty days 

during the first year after the effective date of such State or local law. If any requirement 

for the commencement of such proceedings is imposed by a State or local authority other 

than a requirement of the filing of a written and signed statement of the facts upon which 

the proceeding is based, the proceeding shall be deemed to have been commenced for the 

purposes of this subsection at the time such statement is sent by registered mail to the 

appropriate State or local authority. 
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(d) State or local enforcement proceedings; notification of State or local authority; time 

for action on charges by Commission.  In the case of any charge filed by a member of the 

Commission alleging an unlawful employment practice occurring in a State or political 

subdivision of a State which has a State or local law prohibiting the practice alleged and 

establishing or authorizing a State or local authority to grant or seek relief from such 

practice or to institute criminal proceedings with respect thereto upon receiving notice 

thereof, the Commission shall, before taking any action with respect to such charge, 

notify the appropriate State or local officials and, upon request, afford them a reasonable 

time, but not less than sixty days (provided that such sixty-day period shall be extended 

to one hundred and twenty days during the first year after the effective day of such State 

or local law), unless a shorter period is requested, to act under such State or local law to 

remedy the practice alleged. 

  

(e) Time for filing charges; time for service of notice of charge on respondent; filing of 

charge by Commission with State or local agency; seniority system 

   (1) A charge under this section shall be filed within one hundred and eighty days after 

the alleged unlawful employment practice occurred and notice of the charge (including 

the date, place and circumstances of the alleged unlawful employment practice) shall be 

served upon the person against whom such charge is made within ten days thereafter, 

except that in a case of an unlawful employment practice with respect to which the 

person aggrieved has initially instituted proceedings with a State or local agency with 

authority to grant or seek relief from such practice or to institute criminal proceedings 

with respect thereto upon receiving notice thereof, such charge shall be filed by or on 

behalf of the person aggrieved within three hundred days after the alleged unlawful 

employment practice occurred, or within thirty days after receiving notice that the State 

or local agency has terminated the proceedings under the State or local law, whichever is 

earlier, and a copy of such charge shall be filed by the Commission with the State or local 

agency. 

   (2) For purposes of this section, an unlawful employment practice occurs, with respect 

to a seniority system that has been adopted for an intentionally discriminatory purpose in 

violation of this title [42 U.S.C. §§ 2000e et seq.] (whether or not that discriminatory 

purpose is apparent on the face of the seniority provision), when the seniority system is 

adopted, when an individual becomes subject to the seniority system, or when a person 

aggrieved is injured by the application of the seniority system or provision of the system. 

   (3) (A) For purposes of this section, an unlawful employment practice occurs, with 

respect to discrimination in compensation in violation of this title [42 U.S.C. §§ 2000e et 

seq.], when a discriminatory compensation decision or other practice is adopted, when an 

individual becomes subject to a discriminatory compensation decision or other practice, 

or when an individual is affected by application of a discriminatory compensation 

decision or other practice, including each time wages, benefits, or other compensation is 

paid, resulting in whole or in part from such a decision or other practice. 

      (B) In addition to any relief authorized by section 1977A of the Revised Statutes (42 

U.S.C. 1981a), liability may accrue and an aggrieved person may obtain relief as 

provided in subsection (g)(1), including recovery of back pay for up to two years 

preceding the filing of the charge, where the unlawful employment practices that have 
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occurred during the charge filing period are similar or related to unlawful employment 

practices with regard to discrimination in compensation that occurred outside the time for 

filing a charge. 

  

(f) Civil action by Commission, Attorney General, or person aggrieved; preconditions; 

procedure; appointment of attorney; payment of fees, costs, or security; intervention; stay 

of Federal proceedings; action for appropriate temporary or preliminary relief pending 

final disposition of charge; jurisdiction and venue of United States courts; designation of 

judge to hear and determine case; assignment of case for hearing; expedition of case; 

appointment of master. 

   (1) If within thirty days after a charge is filed with the Commission or within thirty 

days after expiration of any period of reference under subsection (c) or (d) of this section, 

the Commission has been unable to secure from the respondent a conciliation agreement 

acceptable to the Commission, the Commission may bring a civil action against any 

respondent not a government, governmental agency, or political subdivision named in the 

charge. In the case of a respondent which is a government, governmental agency, or 

political subdivision, if the Commission has been unable to secure from the respondent a 

conciliation agreement acceptable to the Commission, the Commission shall take no 

further action and shall refer the case to the Attorney General who may bring a civil 

action against such respondent in the appropriate United States district court. The person 

or persons aggrieved shall have the right to intervene in a civil action brought by the 

Commission or the Attorney General in a case involving a government, governmental 

agency, or political subdivision. If a charge filed with the Commission pursuant to 

subsection (b) is dismissed by the Commission, or if within one hundred and eighty days 

from the filing of such charge or the expiration of any period of reference under 

subsection (c) or (d), whichever is later, the Commission has not filed a civil action under 

this section or the Attorney General has not filed a civil action in a case involving a 

government, governmental agency, or political subdivision, or the Commission has not 

entered into a conciliation agreement to which the person aggrieved is a party, the 

Commission, or the Attorney General in a case involving a government, governmental 

agency, or political subdivision, shall so notify the person aggrieved and within ninety 

days after the giving of such notice a civil action may be brought against the respondent 

named in the charge (A) by the person claiming to be aggrieved or (B) if such charge was 

filed by a member of the Commission, by any person whom the charge alleges was 

aggrieved by the alleged unlawful employment practice. Upon application by the 

complainant and in such circumstances as the court may deem just, the court may appoint 

an attorney for such complainant and may authorize the commencement of the action 

without the payment of fees, costs, or security. Upon timely application, the court may, in 

its discretion, permit the Commission, or the Attorney General in a case involving a 

government, governmental agency, or political subdivision, to intervene in such civil 

action upon certification that the case is of general public importance. Upon request, the 

court may, in its discretion, stay further proceedings for not more than sixty days pending 

the termination of State or local proceedings described in subsections (c) or (d) of this 

section or further efforts of the Commission to obtain voluntary compliance. 

   (2) Whenever a charge is filed with the Commission and the Commission concludes on 

the basis of a preliminary investigation, that prompt judicial action is necessary to carry 
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out the purposes of this Act [title], the Commission, or the Attorney General in a case 

involving a government, governmental agency, or political subdivision, may bring an 

action for appropriate temporary or preliminary relief pending final disposition of such 

charge. Any temporary restraining order or other order granting preliminary or temporary 

relief shall be issued in accordance with rule 65 of the Federal Rules of Civil Procedure. 

It shall be the duty of a court having jurisdiction over proceedings under this section to 

assign cases for hearing at the earliest practicable date and to cause such cases to be in 

every way expedited. 

   (3) Each United States district court and each United States court of a place subject to 

the jurisdiction of the United States shall have jurisdiction of actions brought under this 

title [42 U.S.C. §§ 2000e et seq.]. Such an action may be brought in any judicial district 

in the State in which the unlawful employment practice is alleged to have been 

committed, in the judicial district in which the employment records relevant to such 

practice are maintained and administered, or in the judicial district in which the aggrieved 

person would have worked but for the alleged unlawful employment practice, but if the 

respondent is not found within any such district, such an action may be brought within 

the judicial district in which the respondent has his principal office. For purposes of 

sections 1404 and 1406 of title 28 of the United States Code, the judicial district in which 

the respondent has his principal office shall in all cases be considered a district in which 

the action might have been brought. 

   (4) It shall be the duty of the chief judge of the district (or in his absence, the acting 

chief judge) in which the case is pending immediately to designate a judge in such district 

to hear and determine the case. In the event that no judge in the district is available to 

hear and determine the case, the chief judge of the district, or the acting chief judge, as 

the case may be, shall certify this fact to the chief judge of the circuit (or in his absence, 

the acting chief judge) who shall then designate a district or circuit judge of the circuit to 

hear and determine the case. 

   (5) It shall be the duty of the judge designated pursuant to this subsection to assign the 

case for hearing at the earliest practicable date and to cause the case to be in every way 

expedited. If such judge has not scheduled the case for trial within one hundred and 

twenty days after issue has been joined, that judge may appoint a master pursuant to rule 

53 of the Federal Rules of Civil Procedure. 

  

(g) Injunctions; appropriate affirmative action; equitable relief; accrual of back pay; 

reduction of back pay; limitations on judicial orders. 

   (1) If the court finds that the respondent has intentionally engaged in or is intentionally 

engaging in an unlawful employment practice charged in the complaint, the court may 

enjoin the respondent from engaging in such unlawful employment practice, and order 

such affirmative action as may be appropriate, which may include, but is not limited to, 

reinstatement or hiring of employees, with or without back pay (payable by the employer, 

employment agency, or labor organization, as the case may be, responsible for the 

unlawful employment practice), or any other equitable relief as the court deems 

appropriate. Back pay liability shall not accrue from a date more than two years prior to 

the filing of a charge with the Commission. Interim earnings or amounts earnable with 

reasonable diligence by the person or persons discriminated against shall operate to 

reduce the back pay otherwise allowable. 
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   (2) (A) No order of the court shall require the admission or reinstatement of an 

individual as a member of a union, or the hiring, reinstatement, or promotion of an 

individual as an employee, or the payment to him of any back pay, if such individual was 

refused admission, suspended, or expelled, or was refused employment or advancement 

or was suspended or discharged for any reason other than discrimination on account of 

race, color, religion, sex, or national origin or in violation of section 704(a) [42 U.S.C. § 

2000e-3(a)]. 

      (B) On a claim in which an individual proves a violation under section 703(m) [42 

U.S.C. § 2000e-2(m)] and a respondent demonstrates that the respondent would have 

taken the same action in the absence of the impermissible motivating factor, the court-- 

         (i) may grant declaratory relief, injunctive relief (except as provided in clause (ii)), 

and attorney's fees and costs demonstrated to be directly attributable only to the pursuit of 

a claim under section 703(m) [42 U.S.C. § 2000e-2(m)]; and 

         (ii) shall not award damages or issue an order requiring any admission, 

reinstatement, hiring, promotion, or payment, described in subparagraph (A). 

  

(h) Provisions of 29 U.S.C. §§ 101 et seq. not applicable to civil actions for prevention of 

unlawful practices.  The provisions of the Act entitled "An Act to amend the Judicial 

Code and to define and limit the jurisdiction of courts sitting in equity, and for other 

purposes," approved March 23, 1932 (29 U. S. C. 101-115), shall not apply with respect 

to civil actions brought under this section. 

  

(i) Proceedings by Commission to compel compliance with judicial orders.  In any case 

in which an employer, employment agency, or labor organization fails to comply with an 

order of a court issued in a civil action brought under this section, the Commission may 

commence proceedings to compel compliance with such order. 

  

(j) Appeals.  Any civil action brought under this section and any proceedings brought 

under subsection (i) shall be subject to appeal as provided in sections 1291 and 1292, title 

28, United States Code. 

  

(k) Attorney's fee, liability of Commission and United States for costs.  In any action or 

proceeding under this title [42 U.S.C. §§ 2000e et seq.] the court, in its discretion, may 

allow the prevailing party, other than the Commission or the United States, a reasonable 

attorney's fee (including expert fees) as part of the costs, and the Commission and the 

United States shall be liable for costs the same as a private person. 

 

§ 2000e-6.  Civil actions by the Attorney General  

 

(a) Complaint.  Whenever the Attorney General has reasonable cause to believe that any 

person or group of persons is engaged in a pattern or practice of resistance to the full 

enjoyment of any of the rights secured by this title [42 U.S.C. §§ 2000e et seq.], and that 

the pattern or practice is of such a nature and is intended to deny the full exercise of the 

rights herein described, the Attorney General may bring a civil action in the appropriate 

district court of the United States by filing with it a complaint (1) signed by him (or in his 
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absence the Acting Attorney General), (2) setting forth facts pertaining to such pattern or 

practice, and (3) requesting such relief, including an application for a permanent or 

temporary injunction, restraining order or other order against the person or persons 

responsible for such pattern or practice, as he deems necessary to insure the full 

enjoyment of the rights herein described. 

  

(b) Jurisdiction; hearing and determination.  The district courts of the United States shall 

have and shall exercise jurisdiction of proceedings instituted pursuant to this section, and 

in any such proceeding the Attorney General may file with the clerk of such court a 

request that a court of three judges be convened to hear and determine the case. Such 

request by the Attorney General shall be accompanied by a certificate that, in his opinion, 

the case is of general public importance. A copy of the certificate and request for a three-

judge court shall be immediately furnished by such clerk to the chief judge of the circuit 

(or in his absence, the presiding circuit judge of the circuit) in which the case is pending. 

Upon receipt of such request it shall be the duty of the chief judge of the circuit or the 

presiding circuit judge, as the case may be, to designate immediately three judges in such 

circuit, of whom at least one shall be a circuit judge and another of whom shall be a 

district judge of the court in which the proceeding was instituted, to hear and determine 

such case, and it shall be the duty of the judges so designated to assign the case for 

hearing at the earliest practicable date, to participate in the hearing and determination 

thereof, and to cause the case to be in every way expedited. An appeal from the final 

judgment of such court will lie to the Supreme Court. 

  

In the event the Attorney General fails to file such a request in any such proceeding, it 

shall be the duty of the chief judge of the district (or in his absence, the acting chief 

judge) in which the case is pending immediately to designate a judge in such district to 

hear and determine the case. In the event that no judge in the district is available to hear 

and determine the case, the chief judge of the district, or the acting chief judge, as the 

case may be, shall certify this fact to the chief judge of the circuit (or in his absence, the 

acting chief judge) who shall then designate a district or circuit judge of the circuit to 

hear and determine the case. 

  

It shall be the duty of the judge designated pursuant to this section to assign the case for 

hearing at the earliest practicable date and to cause the case to be in every way expedited. 

  

(c) Transfer of functions, etc., to Commission; effective date; prerequisite to transfer; 

execution of functions by Commission.  Effective two years after the date of enactment 

of the Equal Employment Opportunity Act of 1972 [enacted March 24, 1972], the 

functions of the Attorney General under this section shall be transferred to the 

Commission, together with such personnel, property, records, and unexpended balances 

of appropriations, allocations, and other funds employed, used, held, available, or to be 

made available in connection with such functions unless the President submits, and 

neither House of Congress vetoes, a reorganization plan pursuant to chapter 9 of title 5, 

United States Code [5 U.S.C. §§ 901 et seq.], inconsistent with the provisions of this 

subsection. The Commission shall carry out such functions in accordance with 

subsections (d) and (e) of this section. 
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(d) Transfer of functions, etc., not to affect suits commenced pursuant to this section prior 

to date of transfer.  Upon the transfer of functions provided for in subsection (c) of this 

section, in all suits commenced pursuant to this section prior to the date of such transfer, 

proceedings shall continue without abatement, all court orders and decrees shall remain 

in effect, and the Commission shall be substituted as a party for the United States of 

America, the Attorney General, or the Acting Attorney General, as appropriate. 

  

(e) Investigation and action by Commission pursuant to filing of charge of 

discrimination; procedure.  Subsequent to the date of enactment of the Equal 

Employment Opportunity Act of 1972 [enacted March 24, 1972], the Commission shall 

have authority to investigate and act on a charge of a pattern or practice of discrimination, 

whether filed by or on behalf of a person claiming to be aggrieved or by a member of the 

Commission. All such actions shall be conducted in accordance with the procedures set 

forth in section 706 of this Act [42 U.S.C. § 2000e-5]. 

 

§ 2000e-7.  Effect on State laws  

 

Nothing in this title [42 U.S.C. §§ 2000e et seq.] shall be deemed to exempt or relieve 

any person from any liability, duty, penalty, or punishment provided by any present or 

future law of any State or political subdivision of a State, other than any such law which 

purports to require or permit the doing of any act which would be an unlawful 

employment practice under this title [42 U.S.C. §§ 2000e et seq.]. 

 

§ 2000e-8.  Investigations  

 

(a) Examination and copying of evidence related to unlawful employment practices.  In 

connection with any investigation of a charge filed under section 706 [42 U.S.C. § 2000e-

5], the Commission or its designated representative shall at all reasonable times have 

access to, for the purposes of examination, and the right to copy any evidence of any 

person being investigated or proceeded against that relates to unlawful employment 

practices covered by this title [42 U.S.C. §§ 2000e et seq.] and is relevant to the charge 

under investigation. 

  

(b) Cooperation with State and local agencies administering State fair employment 

practices laws; participation in and contribution to research and other projects; utilization 

of services; payment in advance or reimbursement; agreements and rescission of 

agreements.  The Commission may cooperate with State and local agencies charged with 

the administration of State fair employment practices laws and, with the consent of such 

agencies, may, for the purpose of carrying out its functions and duties under this title [42 

U.S.C. §§ 2000e et seq.] and within the limitation of funds appropriated specifically for 

such purpose, engage in and contribute to the cost of research and other projects of 

mutual interest undertaken by such agencies, and utilize the services of such agencies and 

their employees, and, notwithstanding any other provision of law, pay by advance or 
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reimbursement such agencies and their employees for services rendered to assist the 

Commission in carrying out this title [42 U.S.C. §§ 2000e et seq.]. In furtherance of such 

cooperative efforts, the Commission may enter into written agreements with such State or 

local agencies and such agreements may include provisions under which the Commission 

shall refrain from processing a charge in any cases or class of cases specified in such 

agreements or under which the Commission shall relieve any person or class of persons 

in such State or locality from requirements imposed under this section. The Commission 

shall rescind any such agreement whenever it determines that the agreement no longer 

serves the interest of effective enforcement of this title [42 U.S.C. §§ 2000e et seq.]. 

  

(c) Execution, retention, and preservation of records; reports to Commission; training 

program records; appropriate relief from regulation or order for undue hardship; 

procedure for exemption; judicial action to compel compliance.  Every employer, 

employment agency, and labor organization subject to this title [42 U.S.C. §§ 2000e et 

seq.] shall (1) make and keep such records relevant to the determinations of whether 

unlawful employment practices have been or are being committed, (2) preserve such 

records for such periods, and (3) make such reports therefrom as the Commission shall 

prescribe by regulation or order, after public hearing, as reasonable, necessary, or 

appropriate for the enforcement of this title [42 U.S.C. §§ 2000e et seq.] or the 

regulations or orders thereunder. The Commission shall, by regulation, require each 

employer, labor organization, and joint labor-management committee subject to this title 

[42 U.S.C. §§ 2000e et seq.] which controls an apprenticeship or other training program 

to maintain such records as are reasonably necessary to carry out the purposes of this title 

[42 U.S.C. §§ 2000e et seq.], including, but not limited to, a list of applicants who wish to 

participate in such program, including the chronological order in which applications were 

received, and to furnish to the Commission upon request, a detailed description of the 

manner in which persons are selected to participate in the apprenticeship or other training 

program. Any employer, employment agency, labor organization, or joint labor-

management committee which believes that the application to it of any regulation or 

order issued under this section would result in undue hardship may apply to the 

Commission for an exemption from the application of such regulation or order, and, if 

such application for an exemption is denied, bring a civil action in the United States 

district court for the district where such records are kept. If the Commission or the court, 

as the case may be, finds that the application of the regulation or order to the employer, 

employment agency, or labor organization in question would impose an undue hardship, 

the Commission or the court, as the case may be, may grant appropriate relief. If any 

person required to comply with the provisions of this subsection fails or refuses to do so, 

the United States district court for the district in which such person is found, resides, or 

transacts business, shall, upon application of the Commission, or the Attorney General in 

a case involving a government, governmental agency or political subdivision, have 

jurisdiction to issue to such person an order requiring him to comply. 

  

(d) Consultation and coordination between Commission and interested State and Federal 

agencies in prescribing recordkeeping and reporting requirements; availability of 

information furnished pursuant to recordkeeping and reporting requirements; conditions 

on availability.  In prescribing requirements pursuant to subsection (c) of this section, the 
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Commission shall consult with other interested State and Federal agencies and shall 

endeavor to coordinate its requirements with those adopted by such agencies. The 

Commission shall furnish upon request and without cost to any State or local agency 

charged with the administration of a fair employment practice law information obtained 

pursuant to subsection (c) of this section from any employer, employment agency, labor 

organization, or joint labor-management committee subject to the jurisdiction of such 

agency. Such information shall be furnished on condition that it not be made public by 

the recipient agency prior to the institution of a proceeding under State or local law 

involving such information. If this condition is violated by a recipient agency, the 

Commission may decline to honor subsequent requests pursuant to this subsection. 

  

(e) Prohibited disclosures; penalties.  It shall be unlawful for any officer or employee of 

the Commission to make public in any manner whatever any information obtained by the 

Commission pursuant to its authority under this section prior to the institution of any 

proceeding under this title [42 U.S.C. §§ 2000e et seq. involving such information. Any 

officer or employee of the Commission who shall make public in any manner whatever 

any information in violation of this subsection shall be guilty of a misdemeanor and upon 

conviction thereof, shall be fined not more than $ 1,000, or imprisoned not more than one 

year. 

 

§ 2000e-9.  Conduct of hearings and investigations pursuant to section 161 of Title 

29  

 

For the purpose of all hearings and investigations conducted by the Commission or its 

duly authorized agents or agencies, section 11 of the National Labor Relations Act (49 

Stat. 455; 29 USC 161) shall apply. 

 

§ 2000e-10.  Posting of notices; penalties  

 

(a) Every employer, employment agency, and labor organization, as the case may be, 

shall post and keep posted in conspicuous places upon its premises where notices to 

employees, applicants for employment, and members are customarily posted a notice to 

be prepared or approved by the Commission setting forth excerpts from or, summaries of, 

the pertinent provisions of this title [42 U.S.C. §§ 2000e et seq.] and information 

pertinent to the filing of a complaint. 

  

(b) A willful violation of this section shall be punishable by a fine of not more than $ 100 

for each separate offense.  

 

§ 2000e-11.  Veterans' special rights or preference  
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Nothing contained in this title [42 U.S.C. §§ 2000e et seq.] shall be construed to repeal or 

modify any Federal, State, territorial, or local law creating special rights or preference for 

veterans. 

 

§ 2000e-12.  Rules and regulations  

 

(a) The Commission shall have authority from time to time to issue, amend, or rescind 

suitable procedural regulations to carry out the provisions of this title [42 U.S.C. §§ 

2000e et seq.]. Regulations issued under this section shall be in conformity with the 

standards and limitations of the Administrative Procedure Act [5 U.S.C. §§ 551 et seq.]. 

  

(b) In any action or proceeding based on any alleged unlawful employment practice, no 

person shall be subject to any liability or punishment for or on account of (1) the 

commission by such person of an unlawful employment practice if he pleads and proves 

that the act or omission complained of was in good faith, in conformity with, and in 

reliance on any written interpretation or opinion of the Commission, or (2) the failure of 

such person to publish and file any information required by any provision of this title [42 

U.S.C. §§ 2000e et seq.] if he pleads and proves that he failed to publish and file such 

information in good faith, in conformity with the instructions of the Commission issued 

under this title [42 U.S.C. §§ 2000e et seq.] regarding the filing of such information. Such 

a defense, if established, shall be a bar to the action or proceeding, notwithstanding that 

(A) after such act or omission, such interpretation or opinion is modified or rescinded or 

is determined by judicial authority to be invalid or of no legal effect, or (B) after 

publishing or filing the description and annual reports, such publication or filing is 

determined by judicial authority not to be in conformity with the requirements of this title 

[42 U.S.C. §§ 2000e et seq.] 

 

§ 2000e-13.  Application to personnel of Commission of sections 111 and 1114 of title 

18; punishment for violation of section 1114 of title 18  

 

The provisions of sections 111 and 1114, title 18, United States Code, shall apply to 

officers, agents, and employees of the Commission in the performance of their official 

duties. Notwithstanding the provisions of sections 111 and 1114 of title 18, United States 

Code, whoever in violation of the provisions of section 1114 of such title kills a person 

while engaged in or on account of the performance of his official functions under this Act 

[title] shall be punished by imprisonment for any term of years or for life. 

 

§ 2000e-14.  Equal Employment Opportunity Coordinating Council; establishment; 

composition; duties; report to President and Congress  

 

[There shall be established an Equal Employment Opportunity Coordinating Council 

(hereinafter referred to in this section as the Council) composed of the Secretary of 



 25 

Labor, the Chairman of the Equal Employment Opportunity Commission, the Attorney 

General, the Chairman of the United States Civil Service Commission, and the Chairman 

of the United States Civil Rights Commission, or their respective delegates.] The Council 

shall have the responsibility for developing and implementing agreements, policies and 

practices designed to maximize effort, promote efficiency, and eliminate conflict, 

competition, duplication and inconsistency among the operations, functions and 

jurisdictions of the various departments, agencies and branches of the Federal 

Government responsible for the implementation and enforcement of equal employment 

opportunity legislation, orders, and policies. On or before October 1 of each year, the 

Council shall transmit to the President and to the Congress a report of its activities, 

together with such recommendations for legislative or administrative changes as it 

concludes are desirable to further promote the purposes of this section. 

 

§ 2000e-15.  Presidential conferences; acquaintance of leadership with provisions for 

employment rights and obligations; plans for fair administration; membership  

 

The President shall, as soon as feasible after the enactment of this title [July 2, 1964], 

convene one or more conferences for the purpose of enabling the leaders of groups whose 

members will be affected by this title [42 U.S.C. §§ 2000e et seq.] to become familiar 

with the rights afforded and obligations imposed by its provisions, and for the purpose of 

making plans which will result in the fair and effective administration of this title [42 

U.S.C. §§ 2000e et seq.] when all of its provisions become effective. The President shall 

invite the participation in such conference or conferences of (1) the members of the 

President's Committee on Equal Employment Opportunity, (2) the members of the 

Commission on Civil Rights, (3) representatives of State and local agencies engaged in 

furthering equal employment opportunity, (4) representatives of private agencies engaged 

in furthering equal employment opportunity, and (5) representatives of employers, labor 

organizations, and employment agencies who will be subject to this title [42 U.S.C. §§ 

2000e et seq.]. 

 

§ 2000e-16.  Employment by Federal Government  

 

(a) Discriminatory practices prohibited; employees or applicants for employment subject 

to coverage.  All personnel actions affecting employees or applicants for employment 

(except with regard to aliens employed outside the limits of the United States) in military 

departments as defined in section 102 of title 5, United States Code, in executive agencies 

as defined in section 105 of title 5, United States Code (including employees and 

applicants for employment who are paid from nonappropriated funds), in the United 

States Postal Service and the Postal Rate Commission [Postal Regulatory Commission], 

in those units of the Government of the District of Columbia having positions in the 

competitive service, and in those units of the judicial branch of the Federal Government 

having positions in the competitive service, in the Smithsonian Institution, and in the 

Government Printing Office, the General Accounting Office [Government Accountability 
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Office], and the Library of Congress shall be made free from any discrimination based on 

race, color, religion, sex, or national origin. 

  

(b) Equal Employment Opportunity Commission; enforcement powers; issuance of rules, 

regulations, etc.; annual review and approval of national and regional equal employment 

opportunity plans; review and evaluation of equal employment opportunity programs and 

publication of progress reports; consultations with interested parties; compliance with 

rules, regulations, etc.; contents of national and regional equal employment opportunity 

plans; authority of Librarian of Congress.  Except as otherwise provided in this 

subsection, the Civil Service Commission shall have authority to enforce the provisions 

of subsection (a) through appropriate remedies, including reinstatement or hiring of 

employees with or without back pay, as will effectuate the policies of this section, and 

shall issue such rules, regulations, orders and instructions as it deems necessary and 

appropriate to carry out its responsibilities under this section. The Civil Service 

Commission shall-- 

   (1) be responsible for the annual review and approval of a national and regional equal 

employment opportunity plan which each department and agency and each appropriate 

unit referred to in subsection (a) of this section shall submit in order to maintain an 

affirmative program of equal employment opportunity for all such employees and 

applicants for employment; 

   (2) be responsible for the review and evaluation of the operation of all agency equal 

employment opportunity programs, periodically obtaining and publishing (on at least a 

semiannual basis) progress reports from each such department, agency, or unit; and 

   (3) consult with and solicit the recommendations of interested individuals, groups, and 

organizations relating to equal employment opportunity. 

  

The head of each such department, agency, or unit shall comply with such rules, 

regulations, orders, and instructions which shall include a provision that an employee or 

applicant for employment shall be notified of any final action taken on any complaint of 

discrimination filed by him thereunder. The plan submitted by each department, agency, 

and unit shall include, but not be limited to-- 

   (1) provision for the establishment of training and education programs designed to 

provide a maximum opportunity for employees to advance so as to perform at their 

highest potential; and 

   (2) a description of the qualifications in terms of training and experience relating to 

equal employment opportunity for the principal and operating officials of each such 

department, agency, or unit responsible for carrying out the equal employment 

opportunity program and of the allocation of personnel and resources proposed by such 

department, agency, or unit to carry out its equal employment opportunity program. 

  

With respect to employment in the Library of Congress, authorities granted in this 

subsection to the Civil Service Commission shall be exercised by the Librarian of 

Congress. 

  

(c) Civil action by employee or applicant for employment for redress of grievances; time 

for bringing of action; head of department, agency, or unit as defendant.  Within 90 days 
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of receipt of notice of final action taken by a department, agency, or unit referred to in 

subsection 717(a) [subsec. (a) of this section], or by the Civil Service Commission upon 

an appeal from a decision or order of such department, agency, or unit on a complaint of 

discrimination based on race, color, religion, sex or national origin, brought pursuant to 

subsection (a) of this section, Executive Order 11478 [42 U.S.C. § 2000e note] or any 

succeeding Executive orders, or after one hundred and eighty days from the filing of the 

initial charge with the department, agency, or unit or with the Civil Service Commission 

on appeal from a decision or order of such department, agency, or unit until such time as 

final action may be taken by a department, agency, or unit, an employee or applicant for 

employment, if aggrieved by the final disposition of his complaint, or by the failure to 

take final action on his complaint, may file a civil action as provided in section 706 [42 

U.S.C. § 2000e-5], in which civil action the head of the department, agency, or unit, as 

appropriate, shall be the defendant. 

  

(d) Section 2000e-5(f) through (k) of this title applicable to civil actions.  The provisions 

of section 706(f) through (k) [42 U.S.C. §§ 2000e-5(f)-(k)], as applicable, shall govern 

civil actions brought hereunder, and the same interest to compensate for delay in payment 

shall be available as in cases involving nonpublic parties.[.] 

  

(e) Government agency or official not relieved of responsibility to assure 

nondiscrimination in employment or equal employment opportunity.  Nothing contained 

in this Act [title] shall relieve any Government agency or official of its or his primary 

responsibility to assure nondiscrimination in employment as required by the Constitution 

and statutes or of its or his responsibilities under Executive Order 11478 [42 U.S.C. § 

2000e note] relating to equal employment opportunity in the Federal Government. 

  

(f) Application of Lilly Ledbetter Fair Pay Act.  Section 706(e)(3) [42 U.S.C. § 2000e-

5(e)(3)] shall apply to complaints of discrimination in compensation under this section. 

 

§ 2000e-16a.  Short title; purpose; definition  

 

(a) Short title. This title may be cited as the "Government Employee Rights Act of 1991". 

  

(b) Purpose. The purpose of this title is to provide procedures to protect the rights of 

certain government employees, with respect to their public employment, to be free of 

discrimination on the basis of race, color, religion, sex, national origin, age, or disability. 

  

(c) Definition. For purposes of this title, the term "violation" means a practice that 

violates section 302(a) of this title [42 U.S.C. § 2000e-16b(a)]. 

 

§ 2000e-16b.  Discriminatory practices prohibited 

 

 (a) Practices. All personnel actions affecting the Presidential appointees described in 

section 303 [2 U.S.C. § 1219] or the State employees described in section 304 [42 U.S.C. 
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§ 2000e-16c] shall be made free from any discrimination based on-- 

   (1) race, color, religion, sex, or national origin, within the meaning of section 717 of the 

Civil Rights Act of 1964 (42 U.S.C. 2000e-16); 

   (2) age, within the meaning of section 15 of the Age Discrimination in Employment 

Act of 1967 (29 U.S.C. 633a); or 

   (3) disability, within the meaning of section 501 of the Rehabilitation Act of 1973 (29 

U.S.C. 791) and sections 102 through 104 of the Americans with Disabilities Act of 1990 

(42 U.S.C. 12112-14). 

 

 (b) Remedies. The remedies referred to in sections 303(a)(1) and 304(a) [2 U.S.C. 

1219(a)(1) and 42 U.S.C. § 2000e-16c(a)]— 

   (1) may include, in the case of a determination that a violation of subsection (a)(1) or 

(a)(3) has occurred, such remedies as would be appropriate if awarded under sections 

706(g), 706(k), and 717(d) of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5(g), 2000e-

5(k), 2000e-16(d)), and such compensatory damages as would be appropriate if awarded 

under section 1977 or sections 1977A(a) and 1977A(b)(2) of the Revised Statutes (42 

U.S.C. 1981 and 1981a(a) and (b)(2)); 

   (2) may include, in the case of a determination that a violation of subsection (a)(2) has 

occurred, such remedies as would be appropriate if awarded under section 15(c) of the 

Age Discrimination in Employment Act of 1967 (29 U.S.C. 633a(c)); and 

   (3) may not include punitive damages. 

 

§ 2000e-16c.  Coverage of previously exempt State employees 

 

(a) Application. The rights, protections, and remedies provided pursuant to section 302 

[42 U.S.C. § 2000e-16b] shall apply with respect to employment of any individual chosen 

or appointed, by a person elected to public office in any State or political subdivision of 

any State by the qualified voters thereof— 

   (1) to be a member of the elected official's personal staff; 

   (2) to serve the elected official on the policymaking level; or 

   (3) to serve the elected official as an immediate advisor with respect to the exercise of 

the constitutional or legal powers of the office. 

  

(b) Enforcement by administrative action. 

   (1) In general. Any individual referred to in subsection (a) may file a complaint alleging 

a violation, not later than 180 days after the occurrence of the alleged violation, with the 

Equal Employment Opportunity Commission, which, in accordance with the principles 

and procedures set forth in sections 554 through 557 of title 5, United States Code, shall 

determine whether a violation has occurred and shall set forth its determination in a final 

order. If the Equal Employment Opportunity Commission determines that a violation has 

occurred, the final order shall also provide for appropriate relief. 

   (2) Referral to state and local authorities. 

      (A) Application. Section 706(d) of the Civil Rights Act of 1964 (42 U.S.C. 2000e-

5(d)) shall apply with respect to any proceeding under this section. 

      (B) Definition. For purposes of the application described in subparagraph (A), the 
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term "any charge filed by a member of the Commission alleging an unlawful employment 

practice" means a complaint filed under this section. 

  

(c) Judicial review. Any party aggrieved by a final order under subsection (b) may obtain 

a review of such order under chapter 158 of title 28, United States Code [28 U.S.C. §§ 

2341 et seq.]. For the purpose of this review, the Equal Employment Opportunity 

Commission shall be an "agency" as that term is used in chapter 158 of title 28, United 

States Code [28 U.S.C. §§ 2341 et seq.]. 

  

(d) Standard of review. To the extent necessary to decision and when presented, the 

reviewing court shall decide all relevant questions of law and interpret constitutional and 

statutory provisions. The court shall set aside a final order under subsection (b) if it is 

determined that the order was— 

   (1) arbitrary, capricious, an abuse of discretion, or otherwise not consistent with law; 

   (2) not made consistent with required procedures; or 

   (3) unsupported by substantial evidence. 

 

In making the foregoing determinations, the court shall review the whole record or those 

parts of it cited by a party, and due account shall be taken of the rule of prejudicial error. 

  

(e) Attorney's fees. If the individual referred to in subsection (a) is the prevailing party in 

a proceeding under this subsection [section], attorney's fees may be allowed by the court 

in accordance with the standards prescribed under section 706(k) of the Civil Rights Act 

of 1964 (42 U.S.C. 2000e-5(k)). 

§ 2000e-17.  Procedure for denial, withholding, termination, or suspension of 

Government contract subsequent to acceptance by Government of affirmative 

action plan of employer; time of acceptance of plan  

 

No Government contract, or portion thereof, with any employer, shall be denied, 

withheld, terminated, or suspended, by any agency or officer of the United States under 

any equal employment opportunity law or order, where such employer has an affirmative 

action plan which has previously been accepted by the Government for the same facility 

within the past twelve months without first according such employer full hearing and 

adjudication under the provisions of title 5, United States Code, section 554, and the 

following pertinent sections: Provided, That if such employer has deviated substantially 

from such previously agreed to affirmative action plan, this section shall not apply: 

Provided further, That for the purposes of this section an affirmative action plan shall be 

deemed to have been accepted by the Government at the time the appropriate compliance 

agency has accepted such plan unless within forty-five days thereafter the Office of 

Federal Contract Compliance has disapproved such plan. 
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§ 621.  Congressional statement of findings and purpose  

 

(a) The Congress hereby finds and declares that-- 

   (1) in the face of rising productivity and affluence, older workers find themselves 

disadvantaged in their efforts to retain employment, and especially to regain employment 

when displaced from jobs; 

   (2) the setting of arbitrary age limits regardless of potential for job performance has 

become a common practice, and certain otherwise desirable practices may work to the 

disadvantage of older persons; 

   (3) the incidence of unemployment, especially long-term unemployment with resultant 

deterioration of skill, morale, and employer acceptability is, relative to the younger ages, 

high among older workers; their numbers are great and growing; and their employment 

problems grave; 

   (4) the existence in industries affecting commerce, of arbitrary discrimination in 

employment because of age, burdens commerce and the free flow of goods in commerce. 

  

(b) It is therefore the purpose of this Act [29 U.S.C. §§ 621 et seq.;] to promote 

employment of older persons based on their ability rather than age; to prohibit arbitrary 

age discrimination in employment; to help employers and workers find ways of meeting 

problems arising from the impact of age on employment. 

 

§ 622.  Education and research program; recommendation to Congress  

 

(a) The EEOC [originally, the Secretary of Labor] shall undertake studies and provide 

information to labor unions, management, and the general public concerning the needs 

and abilities of older workers, and their potentials for continued employment and 

contribution to the economy. In order to achieve the purposes of this Act, the EEOC 

[originally, the Secretary of Labor] shall carry on a continuing program of education and 

information, under which he may, among other measures-- 

   (1) undertake research, and promote research, with a view to reducing barriers to the 

employment of older persons, and the promotion of measures for utilizing their skills; 

   (2) publish and otherwise make available to employers, professional societies, the 

various media of communication, and other interested persons the findings of studies and 

other materials for the promotion of employment; 

   (3) foster through the public employment service system and through cooperative effort 

the development of facilities of public and private agencies for expanding the 

opportunities and potentials of older persons; 

   (4) sponsor and assist State and community informational and educational programs. 

  

(b) Not later than six months after the effective date of this Act, the Secretary shall 

recommend to the Congress any measures he may deem desirable to change the lower or 

upper age limits set forth in section 12 [29 U.S.C. § 631]. 
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§ 623.  Prohibition of age discrimination  

 

(a) Employer practices.  It shall be unlawful for an employer-- 

   (1) to fail or refuse to hire or to discharge any individual or otherwise discriminate 

against any individual with respect to his compensation, terms, conditions, or privileges 

of employment, because of such individual's age; 

   (2) to limit, segregate, or classify his employees in any way which would deprive or 

tend to deprive any individual of employment opportunities or otherwise adversely affect 

his status as an employee, because of such individual's age; or 

   (3) to reduce the wage rate of any employee in order to comply with this Act. 

  

(b) Employment agency practices.  It shall be unlawful for an employment agency to fail 

or refuse to refer for employment, or otherwise to discriminate against, any individual 

because of such individual's age, or to classify or refer for employment any individual on 

the basis of such individual's age. 

  

(c) Labor organization practices.  It shall be unlawful for a labor organization-- 

   (1) to exclude or to expel from its membership, or otherwise to discriminate against, 

any individual because of his age; 

   (2) to limit, segregate, or classify its membership, or to classify or fail or refuse to refer 

for employment any individual, in any way which would deprive or tend to deprive any 

individual of employment opportunities, or would limit such employment opportunities 

or otherwise adversely affect his status as an employee or as an applicant for 

employment, because of such individual's age; 

   (3) to cause or attempt to cause an employer to discriminate against an individual in 

violation of this section. 

  

(d) Opposition to unlawful practices; participation in investigations, proceedings, or 

litigation.  It shall be unlawful for an employer to discriminate against any of his 

employees or applicants for employment, for an employment agency to discriminate 

against any individual, or for a labor organization to discriminate against any member 

thereof or applicant for membership, because such individual, member or applicant for 

membership has opposed any practice made unlawful by this section, or because such 

individual, member or applicant for membership has made a charge, testified, assisted, or 

participated in any manner in an investigation, proceeding, or litigation under this Act. 

  

(e) Printing or publication of notice or advertisement indicating preference, limitation, 

etc.  It shall be unlawful for an employer, labor organization, or employment agency to 

print or publish, or cause to be printed or published, any notice or advertisement relating 

to employment by such an employer or membership in or any classification or referral for 

employment by such a labor organization, or relating to any classification or referral for 

employment by such an employment agency, indicating any preference, limitation, 

specification, or discrimination, based on age. 
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(f) Lawful practices; age an occupational qualification; other reasonable factors; seniority 

system; employee benefit plans; discharge or discipline for good cause.  It shall not be 

unlawful for an employer, employment agency, or labor organization-- 

   (1) to take any action otherwise prohibited under subsections (a), (b), (c), or (e) of this 

section where age is a bona fide occupational qualification reasonably necessary to the 

normal operation of the particular business, or where the differentiation is based on 

reasonable factors other than age, or where such practices involve an employee in a 

workplace in a foreign country, and compliance with such subsections would cause such 

employer, or a corporation controlled by such employer, to violate the laws of the country 

in which such workplace is located; 

   (2) to take any action otherwise prohibited under subsection (a), (b), (c), or (e) of this 

section-- 

      (A) to observe the terms of a bona fide seniority system that is not intended to evade 

the purposes of this Act, except that no such seniority system shall require or permit the 

involuntary retirement of any individual specified by section 12(a) [29 U.S.C. § 631(a)] 

because of the age of such individual; or 

      (B) to observe the terms of a bona fide employee benefit plan-- 

         (i) where, for each benefit or benefit package, the actual amount of payment made 

or cost incurred on behalf of an older worker is no less than that made or incurred on 

behalf of a younger worker, as permissible under section 1625.10, title 29, Code of 

Federal Regulations (as in effect on June 22, 1989); or 

         (ii) that is a voluntary early retirement incentive plan consistent with the relevant 

purpose or purposes of this Act. 

      Notwithstanding clause (i) or (ii) of subparagraph (B), no such employee benefit plan 

or voluntary early retirement incentive plan shall excuse the failure to hire any individual, 

and no such employee benefit plan shall require or permit the involuntary retirement of 

any individual specified by section 12(a) [29 U.S.C. § 631(a)], because of the age of such 

individual. An employer, employment agency, or labor organization acting under 

subparagraph (A), or under clause (i) or (ii) of subparagraph (B), shall have the burden of 

proving that such actions are lawful in any civil enforcement proceeding brought under 

this Act; or 

   (3) to discharge or otherwise discipline an individual for good cause. 

  

(g) [Deleted] 

  

(h) Practices of foreign corporations controlled by American employers; foreign 

employers not controlled by American employers; factors determining control 

   (1) If an employer controls a corporation whose place of incorporation is in a foreign 

country, any practice by such corporation prohibited under this section shall be presumed 

to be such practice by such employer. 

   (2) The prohibitions of this section shall not apply where the employer is a foreign 

person not controlled by an American employer. 

   (3) For the purpose of this subsection the determination of whether an employer 

controls a corporation shall be based upon the-- 

      (A) interrelation of operations, 

      (B) common management, 
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      (C) centralized control of labor relations, and 

      (D) common ownership or financial control, of the employer and the corporation. 

  

(i) Employee pension benefit plans; cessation or reduction of benefit accrual or of 

allocation to employee account; distribution of benefits after attainment of normal 

retirement age; compliance; highly compensated employees. 

   (1) Except as otherwise provided in this subsection, it shall be unlawful for an 

employer, an employment agency, a labor organization, or any combination thereof to 

establish or maintain an employee pension benefit plan which requires or permits-- 

      (A) in the case of a defined benefit plan, the cessation of an employee's benefit 

accrual, or the reduction of the rate of an employee's benefit accrual, because of age, or 

      (B) in the case of a defined contribution plan, the cessation of allocations to an 

employee's account, or the reduction of the rate at which amounts are allocated to an 

employee's account, because of age. 

   (2) Nothing in this section shall be construed to prohibit an employer, employment 

agency, or labor organization from observing any provision of an employee pension 

benefit plan to the extent that such provision imposes (without regard to age) a limitation 

on the amount of benefits that the plan provides or a limitation on the number of years of 

service or years or participation which are taken into account for purposes of determining 

benefit accrual under the plan. 

   (3) In the case of any employee who, as of the end of any plan year under a defined 

benefit plan, has attained normal retirement age under such plan-- 

      (A) if distribution of benefits under such plan with respect to such employee has 

commenced as of the end of such plan year, then any requirement of this subsection for 

continued accrual of benefits under such plan with respect to such employee during such 

plan year shall be treated as satisfied to the extent of the actuarial equivalent of in-service 

distribution of benefits, and 

      (B) if distribution of benefits under such plan with respect to such employee has not 

commenced as of the end of such year in accordance with section 206(a)(3) of the 

Employee Retirement Income Security Act of 1974 [29 U.S.C. § 1056(a)(3)] and section 

401(a)(14)(C) of the Internal Revenue Code of 1986 [26 U.S.C. § 401(a)(14)(C)], and the 

payment of benefits under such plan with respect to such employee is not suspended 

during such plan year pursuant to section 203(a)(3)(B) of the Employee Retirement 

Income Security Act of 1974 [29 U.S.C. § 1053(a)(3)(B)] or section 411(a)(3)(B) of the 

Internal Revenue Code of 1986 [26 U.S.C. § 411(a)(3)(B)], then any requirement of this 

subsection for continued accrual of benefits under such plan with respect to such 

employee during such plan year shall be treated as satisfied to the extent of any 

adjustment in the benefit payable under the plan during such plan year attributable to the 

delay in the distribution of benefits after the attainment of normal retirement age. 

   The provisions of this paragraph shall apply in accordance with regulations of the 

Secretary of the Treasury. Such regulations shall provide for the application of the 

preceding provisions of this paragraph to all employee pension benefit plans subject to 

this subsection and may provide for the application of such provisions, in the case of any 

such employee, with respect to any period of time within a plan year. 
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   (4) Compliance with the requirements of this subsection with respect to an employee 

pension benefit plan shall constitute compliance with the requirements of this section 

relating to benefit accrual under such plan. 

   (5) Paragraph (1) shall not apply with respect to any employee who is a highly 

compensated employee (within the meaning of section 414(q) of the Internal Revenue 

Code of 1986 [26 U.S.C. § 414(q)]) to the extent provided in regulations prescribed by 

the Secretary of the Treasury for purposes of precluding discrimination in favor of highly 

compensated employees within the meaning of subchapter D of chapter 1 of the Internal 

Revenue Code of 1986 [26 U.S.C. §§ 401 et seq.]. 

   (6) A plan shall not be treated as failing to meet the requirements of paragraph (1) 

solely because the subsidized portion of any early retirement benefit is disregarded in 

determining benefit accruals or it is a plan permitted by subsection (m).[.] 

   (7) Any regulations prescribed by the Secretary of the Treasury pursuant to clause (v) 

of section 411(b)(1)(h) of the Internal Revenue Code of 1986 [26 U.S.C. § 

411(b)(1)(H)(v)] and subparagraphs (C) and (D) of section 411(b)(2) of such Code shall 

apply with respect to the requirements of this subsection in the same manner and to the 

same extent as such regulations apply with respect to the requirements of such sections 

411(b)(1)(H) and 411(b)(2). 

   (8) A plan shall not be treated as failing to meet the requirements of this section solely 

because such plan provides a normal retirement age described in section 3(24)(B) of the 

Employee Retirement Income Security Act of 1974 [29 U.S.C. § 1002(24)(B)] and 

section 411(a)(8)(B) of the Internal Revenue Code of 1986 [26 U.S.C. § 411(a)(8)(B)]. 

   (9) For purposes of this subsection-- 

      (A) The terms "employee pension benefit plan", "defined benefit plan", "defined 

contribution plan", and "normal retirement age" have the meanings provided such terms 

in section 3 of the Employee Retirement Income Security Act of 1974 (29 U.S.C. 1002). 

      (B) The term "compensation" has the meaning provided by section 414(s) of the 

Internal Revenue Code of 1986 [26 U.S.C. § 414(s)]. 

   (10) Special rules relating to age. 

      (A) Comparison to similarly situated younger individual. 

         (i) In general. A plan shall not be treated as failing to meet the requirements of 

paragraph (1) if a participant's accrued benefit, as determined as of any date under the 

terms of the plan, would be equal to or greater than that of any similarly situated, younger 

individual who is or could be a participant. 

         (ii) Similarly situated. For purposes of this subparagraph, a participant is similarly 

situated to any other individual if such participant is identical to such other individual in 

every respect (including period of service, compensation, position, date of hire, work 

history, and any other respect) except for age. 

         (iii) Disregard of subsidized early retirement benefits. In determining the accrued 

benefit as of any date for purposes of this clause, the subsidized portion of any early 

retirement benefit or retirement-type subsidy shall be disregarded. 

         (iv) Accrued benefit. For purposes of this subparagraph, the accrued benefit may, 

under the terms of the plan, be expressed as an annuity payable at normal retirement age, 

the balance of a hypothetical account, or the current value of the accumulated percentage 

of the employee's final average compensation. 

      (B) Applicable defined benefit plans. 
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         (i) Interest credits. 

            (I) In general. An applicable defined benefit plan shall be treated as failing to 

meet the requirements of paragraph (1) unless the terms of the plan provide that any 

interest credit (or an equivalent amount) for any plan year shall be at a rate which is not 

greater than a market rate of return. A plan shall not be treated as failing to meet the 

requirements of this subclause merely because the plan provides for a reasonable 

minimum guaranteed rate of return or for a rate of return that is equal to the greater of a 

fixed or variable rate of return. 

            (II) Preservation of capital. An interest credit (or an equivalent amount) of less 

than zero shall in no event result in the account balance or similar amount being less than 

the aggregate amount of contributions credited to the account. 

            (III) Market rate of return. The Secretary of the Treasury may provide by 

regulation for rules governing the calculation of a market rate of return for purposes of 

subclause (I) and for permissible methods of crediting interest to the account (including 

fixed or variable interest rates) resulting in effective rates of return meeting the 

requirements of subclause (I). In the case of a governmental plan (as defined in the first 

sentence of section 414(d) of the Internal Revenue Code of 1986 [26 U.S.C. § 414(d)]), a 

rate of return or a method of crediting interest established pursuant to any provision of 

Federal, State, or local law (including any administrative rule or policy adopted in 

accordance with any such law) shall be treated as a market rate of return for purposes of 

subclause (I) and a permissible method of crediting interest for purposes of meeting the 

requirements of subclause (I), except that this sentence shall only apply to a rate of return 

or method of crediting interest if such rate or method does not violate any other 

requirement of this Act. 

         (ii) Special rule for plan conversions. If, after June 29, 2005, an applicable plan 

amendment is adopted, the plan shall be treated as failing to meet the requirements of 

paragraph (1)(H) unless the requirements of clause (iii) are met with respect to each 

individual who was a participant in the plan immediately before the adoption of the 

amendment. 

         (iii) Rate of benefit accrual. Subject to clause (iv), the requirements of this clause 

are met with respect to any participant if the accrued benefit of the participant under the 

terms of the plan as in effect after the amendment is not less than the sum of-- 

            (I) the participant's accrued benefit for years of service before the effective date of 

the amendment, determined under the terms of the plan as in effect before the 

amendment, plus 

            (II) the participant's accrued benefit for years of service after the effective date of 

the amendment, determined under the terms of the plan as in effect after the amendment. 

         (iv) Special rules for early retirement subsidies. For purposes of clause (iii)(I), the 

plan shall credit the accumulation account or similar amount with the amount of any early 

retirement benefit or retirement-type subsidy for the plan year in which the participant 

retires if, as of such time, the participant has met the age, years of service, and other 

requirements under the plan for entitlement to such benefit or subsidy. 

         (v) Applicable plan amendment. For purposes of this subparagraph-- 

            (I) In general. The term "applicable plan amendment" means an amendment to a 

defined benefit plan which has the effect of converting the plan to an applicable defined 

benefit plan. 
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            (II) Special rule for coordinated benefits. If the benefits of 2 or more defined 

benefit plans established or maintained by an employer are coordinated in such a manner 

as to have the effect of the adoption of an amendment described in subclause (I), the 

sponsor of the defined benefit plan or plans providing for such coordination shall be 

treated as having adopted such a plan amendment as of the date such coordination begins. 

            (III) Multiple amendments. The Secretary of the Treasury shall issue regulations 

to prevent the avoidance of the purposes of this subparagraph through the use of 2 or 

more plan amendments rather than a single amendment. 

            (IV) Applicable defined benefit plan. For purposes of this subparagraph, the term 

"applicable defined benefit plan" has the meaning given such term by section 203(f)(3) of 

the Employee Retirement Income Security Act of 1974 [29 U.S.C. § 1053(f)(3)]. 

         (vi) Termination requirements. An applicable defined benefit plan shall not be 

treated as meeting the requirements of clause (i) unless the plan provides that, upon the 

termination of the plan-- 

            (I) if the interest credit rate (or an equivalent amount) under the plan is a variable 

rate, the rate of interest used to determine accrued benefits under the plan shall be equal 

to the average of the rates of interest used under the plan during the 5-year period ending 

on the termination date, and 

            (II) the interest rate and mortality table used to determine the amount of any 

benefit under the plan payable in the form of an annuity payable at normal retirement age 

shall be the rate and table specified under the plan for such purpose as of the termination 

date, except that if such interest rate is a variable rate, the interest rate shall be determined 

under the rules of subclause (I). 

      (C) Certain offsets permitted. A plan shall not be treated as failing to meet the 

requirements of paragraph (1) solely because the plan provides offsets against benefits 

under the plan to the extent such offsets are allowable in applying the requirements of 

section 401(a) of the Internal Revenue Code of 1986 [26 U.S.C. § 401(a)]. 

      (D) Permitted disparities in plan contributions or benefits. A plan shall not be treated 

as failing to meet the requirements of paragraph (1) solely because the plan provides a 

disparity in contributions or benefits with respect to which the requirements of section 

401(l) of the Internal Revenue Code of 1986 [26 U.S.C. § 401(l)] are met. 

      (E) Indexing permitted. 

         (i) In general. A plan shall not be treated as failing to meet the requirements of 

paragraph (1) solely because the plan provides for indexing of accrued benefits under the 

plan. 

         (ii) Protection against loss. Except in the case of any benefit provided in the form of 

a variable annuity, clause (i) shall not apply with respect to any indexing which results in 

an accrued benefit less than the accrued benefit determined without regard to such 

indexing. 

         (iii) Indexing. For purposes of this subparagraph, the term "indexing" means, in 

connection with an accrued benefit, the periodic adjustment of the accrued benefit by 

means of the application of a recognized investment index or methodology. 

      (F) Early retirement benefit or retirement-type subsidy. For purposes of this 

paragraph, the terms "early retirement benefit" and "retirement-type subsidy" have the 

meaning given such terms in section 203(g)(2)(A) of the Employee Retirement Income 

Security Act of 1974 [29 U.S.C. § 1053(g)(2)(A)]. 
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      (G) Benefit accrued to date. For purposes of this paragraph, any reference to the 

accrued benefit shall be a reference to such benefit accrued to date. 

  

(j) Employment as firefighter or law enforcement officer.  It shall not be unlawful for an 

employer which is a State, a political subdivision of a State, an agency or instrumentality 

of a State or a political subdivision of a State, or an interstate agency to fail or refuse to 

hire or to discharge any individual because of such individual's age if such action is 

taken-- 

   (1) with respect to the employment of an individual as a firefighter or as a law 

enforcement officer, the employer has complied with section 3(d)(2) of the Age 

Discrimination in Employment Amendments of 1996 if the individual was discharged 

after the date described in such section, and the individual has attained-- 

      (A) the age of hiring or retirement, respectively, in effect under applicable State or 

local law on March 3, 1983; or 

      (B) (i) if the individual was not hired, the age of hiring in effect on the date of such 

failure or refusal to hire under applicable State or local law enacted after the date of 

enactment of the Age Discrimination in Employment Amendments of 1996 [enacted 

Sept. 30, 1996]; or 

         (ii) if applicable State or local law was enacted after the date of enactment of the 

Age Discrimination in Employment Amendments of 1996 [enacted Sept. 30, 1996] and 

the individual was discharged, the higher of-- 

            (I) the age of retirement in effect on the date of such discharge under such law; 

and 

            (II) age 55; and 

   (2) pursuant to a bona fide hiring or retirement plan that is not a subterfuge to evade the 

purposes of this Act. 

  

(k) Seniority system or employee benefit plan; compliance.  A seniority system or 

employee benefit plan shall comply with this Act regardless of the date of adoption of 

such system or plan. 

  

(l) Lawful practices; minimum age as condition of eligibility for retirement benefits; 

deduction from severance pay; reduction of long-term disability benefits.  

Notwithstanding clause (i) or (ii) of subsection (f)(2)(B)-- 

   (1) (A) It shall not be a violation of subsection (a), (b), (c), or (e) solely because-- 

         (i) an employee pension benefit plan (as defined in section 3(2) of the Employee 

Retirement Income Security Act of 1974 (29 U.S.C. 1002(2))) provides for the attainment 

of a minimum age as a condition of eligibility for normal or early retirement benefits; or 

         (ii) a defined benefit plan (as defined in section 3(35) of such Act [29 U.S.C. § 

1002(35)] provides for-- 

            (I) payments that constitute the subsidized portion of an early retirement benefit; 

or 

            (II) social security supplements for plan participants that commence before the 

age and terminate at the age (specified by the plan) when participants are eligible to 

receive reduced or unreduced old-age insurance benefits under title II of the Social 
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Security Act (42 U.S.C. 401 et seq.), and that do not exceed such old-age insurance 

benefits. 

      (B) A voluntary early retirement incentive plan that-- 

         (i) is maintained by-- 

            (I) a local educational agency (as defined in section 9101 of the Elementary and 

Secondary Education Act of 1965 (20 U.S.C. 7801), or 

            (II) an education association which principally represents employees of 1 or more 

agencies described in subclause (I) and which is described in section 501(c) (5) or (6) of 

the Internal Revenue Code of 1986 [26 U.S.C. § 501(c)(5) or (6)] and exempt from 

taxation under section 501(a) of such Code [26 U.S.C. § 501(c)], and 

         (ii) makes payments or supplements described in subclauses (I) and (II) of 

subparagraph (A)(ii) in coordination with a defined benefit plan (as so defined) 

maintained by an eligible employer described in section 457(e)(1)(A) of such Code [26 

U.S.C. § 457(e)(1)(A)] or by an education association described in clause (i)(II), 

      shall be treated solely for purposes of subparagraph (A)(ii) as if it were a part of the 

defined benefit plan with respect to such payments or supplements. Payments or 

supplements under such a voluntary early retirement incentive plan shall not constitute 

severance pay for purposes of paragraph (2). 

   (2) 

      (A) It shall not be a violation of subsection (a), (b), (c), or (e) solely because 

following a contingent event unrelated to age-- 

         (i) the value of any retiree health benefits received by an individual eligible for an 

immediate pension; 

         (ii) the value of any additional pension benefits that are made available solely as a 

result of the contingent event unrelated to age and following which the individual is 

eligible for not less than an immediate and unreduced pension; or 

         (iii) the values described in both clauses (i) and (ii); 

      are deducted from severance pay made available as a result of the contingent event 

unrelated to age. 

      (B) For an individual who receives immediate pension benefits that are actuarially 

reduced under subparagraph (A)(i), the amount of the deduction available pursuant to 

subparagraph (A)(i) shall be reduced by the same percentage as the reduction in the 

pension benefits. 

      (C) For purposes of this paragraph, severance pay shall include that portion of 

supplemental unemployment compensation benefits (as described in section 501(c)(17) 

of the Internal Revenue Code of 1986 [26 U.S.C. § 501(c)(17)]) that-- 

         (i) constitutes additional benefits of up to 52 weeks; 

         (ii) has the primary purpose and effect of continuing benefits until an individual 

becomes eligible for an immediate and unreduced pension; and 

         (iii) is discontinued once the individual becomes eligible for an immediate and 

unreduced pension. 

      (D) For purposes of this paragraph and solely in order to make the deduction 

authorized under this paragraph, the term "retiree health benefits" means benefits 

provided pursuant to a group health plan covering retirees, for which (determined as of 

the contingent event unrelated to age)-- 
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         (i) the package of benefits provided by the employer for the retirees who are below 

age 65 is at least comparable to benefits provided under title XVIII of the Social Security 

Act (42 U.S.C. 1395 et seq.); 

         (ii) the package of benefits provided by the employer for the retirees who are age 65 

and above is at least comparable to that offered under a plan that provides a benefit 

package with one-fourth the value of benefits provided under title XVIII of such Act; or 

         (iii) the package of benefits provided by the employer is as described in clauses (i) 

and (ii). 

      (E) (i) If the obligation of the employer to provide retiree health benefits is of limited 

duration, the value for each individual shall be calculated at a rate of $ 3,000 per year for 

benefit years before age 65, and $ 750 per year for benefit years beginning at age 65 and 

above. 

         (ii) If the obligation of the employer to provide retiree health benefits is of 

unlimited duration, the value for each individual shall be calculated at a rate of $ 48,000 

for individuals below age 65, and $ 24,000 for individuals age 65 and above. 

         (iii) The values described in clauses (i) and (ii) shall be calculated based on the age 

of the individual as of the date of the contingent event unrelated to age. The values are 

effective on the date of enactment of this subsection [enacted Oct. 16, 1990], and shall be 

adjusted on an annual basis, with respect to a contingent event that occurs subsequent to 

the first year after the date of enactment of this subsection [enacted Oct. 16, 1990], based 

on the medical component of the Consumer Price Index for all-urban consumers 

published by the Department of Labor. 

         (iv) If an individual is required to pay a premium for retiree health benefits, the 

value calculated pursuant to this subparagraph shall be reduced by whatever percentage 

of the overall premium the individual is required to pay. 

      (F) If an employer that has implemented a deduction pursuant to subparagraph (A) 

fails to fulfill the obligation described in subparagraph (E), any aggrieved individual may 

bring an action for specific performance of the obligation described in subparagraph (E). 

The relief shall be in addition to any other remedies provided under Federal or State law. 

   (3) It shall not be a violation of subsection (a), (b), (c), or (e) solely because an 

employer provides a bona fide employee benefit plan or plans under which long-term 

disability benefits received by an individual are reduced by any pension benefits (other 

than those attributable to employee contributions)-- 

      (A) paid to the individual that the individual voluntarily elects to receive; or 

      (B) for which an individual who has attained the later of age 62 or normal retirement 

age is eligible. 

  

(m) Voluntary retirement incentive plans.  Notwithstanding subsection (f)(2)(B), it shall 

not be a violation of subsection (a), (b), (c), or (e) solely because a plan of an institution 

of higher education (as defined in section 101 of the Higher Education Act of 1965 [20 

U.S.C. § 1001]) offers employees who are serving under a contract of unlimited tenure 

(or similar arrangement providing for unlimited tenure) supplemental benefits upon 

voluntary retirement that are reduced or eliminated on the basis of age, if-- 

   (1) such institution does not implement with respect to such employees any age-based 

reduction or cessation of benefits that are not such supplemental benefits, except as 

permitted by other provisions of this Act; 
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   (2) such supplemental benefits are in addition to any retirement or severance benefits 

which have been offered generally to employees serving under a contract of unlimited 

tenure (or similar arrangement providing for unlimited tenure), independent of any early 

retirement or exit-incentive plan, within the preceding 365 days; and 

   (3) any employee who attains the minimum age and satisfies all non-age-based 

conditions for receiving a benefit under the plan has an opportunity lasting not less than 

180 days to elect to retire and to receive the maximum benefit that could then be elected 

by a younger but otherwise similarly situated employee, and the plan does not require 

retirement to occur sooner than 180 days after such election. 

 

 

§ 624.  Study by Secretary of Labor; reports to President and Congress; scope of 

study; implementation of study; transmittal date of reports  

 

(a) (1) The EEOC [originally, the Secretary of Labor] is directed to undertake an 

appropriate study of institutional and other arrangements giving rise to involuntary 

retirement, and report his findings and any appropriate legislative recommendations to 

the President and to the Congress. Such study shall include-- 

      (A) an examination of the effect of the amendment made by section 3(a) of the Age 

Discrimination in Employment Act Amendments of 1978 [amending 29 U.S.C. § 631] in 

raising the upper age limitation established by section 12(a) of this Act [29 U.S.C. § 

631(a)] to 70 years of age; 

      (B) a determination of the feasibility of eliminating such limitation; 

      (C) a determination of the feasibility of raising such limitation above 70 years of age; 

and 

      (D) an examination of the effect of the exemption contained in section [29 U.S.C. § 

631(c)], relating to certain executive employees, and the exemption contained in section 

[29 U.S.C. § 631(d)], relating to tenured teaching personnel. 

   (2) The EEOC [originally, the Secretary of Labor] may undertake the study required by 

paragraph (1) of this subsection directly or by contract or other arrangement. 

  

(b) The report required by subsection (a) of this section shall be transmitted to the 

President and to the Congress as an interim report not later than January 1, 1981, and in 

final form not later than January 1, 1982. 

 

§ 625.  Administration  

 

The Secretary shall have the power— 

 

 (a) Delegation of functions; appointment of personnel; technical assistance 

to make delegations, to appoint such agents and employees, and to pay for technical 

assistance on a fee for service basis, as he deems necessary to assist him in the 

performance of his functions under this Act; to cooperate with regional, State, local, and 
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other agencies, and to cooperate with and furnish technical assistance to employers, labor 

organizations, and employment agencies to aid in effectuating the purposes of this Act. 

 

 (b) Cooperation with other agencies, employers, labor organizations, and employment 

agencies 

 

to cooperate with regional, State, local, and other agencies, and to cooperate with and 

furnish technical assistance to employers, labor organizations, and employment agencies 

to aid in effectuating the purposes of this Act. 

 

§ 626.  Recordkeeping, investigation, and enforcement  

 

(a) Attendance of witnesses; investigations, inspections, records, and homework 

regulations.  The Secretary [Commission] shall have the power to make investigations 

and require the keeping of records necessary or appropriate for the administration of this 

Act in accordance with the powers and procedures provided in sections 9 and 11 of the 

Fair Labor Standards Act of 1938, as amended (29 U.S.C. 209 and 211). 

  

(b) Enforcement; prohibition of age discrimination under fair labor standards; unpaid 

minimum wages and unpaid overtime compensation; liquidated damages; judicial relief; 

conciliation, conference, and persuasion.  The provisions of this Act shall be enforced in 

accordance with the powers, remedies, and procedures provided in sections 11(b), 16 

(except for subsection (a) thereof), and 17 of the Fair Labor Standards Act of 1938, as 

amended (29 U.S.C. 211(b), 216, 217), and subsection (c) of this section. Any act 

prohibited under section 4 of this Act [29 U.S.C. § 623] shall be deemed to be a 

prohibited act under section 15 of the Fair Labor Standards Act of 1938, as amended (29 

U.S.C. 215).  Amounts owing to a person as a result of a violation of this Act shall be 

deemed to be unpaid minimum wages or unpaid overtime compensation for purposes of 

sections 16 and 17 of the Fair Labor Standards Act of 1938, as amended (29 U.S.C. 216, 

217): Provided, That liquidated damages shall be payable only in cases of willful 

violations of this Act In any action brought to enforce this Act the court shall have 

jurisdiction to grant such legal or equitable relief as may be appropriate to effectuate the 

purposes of this Act, including without limitation judgments compelling employment, 

reinstatement or promotion, or enforcing the liability for amounts deemed to be unpaid 

minimum wages or unpaid overtime compensation under this section. Before instituting 

any action under this section, the Secretary [Commission] shall attempt to eliminate the 

discriminatory practice or practices alleged, and to effect voluntary compliance with the 

requirements of this Act through informal methods of conciliation, conference, and 

persuasion. 

 

[Editor’s Note:  Please note that 29 U.S.C. § 216, part of the FLSA, is applicable to 

the ADEA remedies regime.] 

  

(c) Civil actions; persons aggrieved; jurisdiction; judicial relief; termination of individual 

action upon commencement of action by Secretary [Commission]; jury trial. 
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   (1) Any person aggrieved may bring a civil action in any court of competent 

jurisdiction for such legal or equitable relief as will effectuate the purposes of this Act: 

Provided, That the right of any person to bring such action shall terminate upon the 

commencement of an action by the Secretary [Commission] to enforce the right of such 

employee under this Act. 

   (2) In an action brought under paragraph (1), a person shall be entitled to a trial by jury 

of any issue of fact in any such action for recovery of amounts owing as a result of a 

violation of this Act, regardless of whether equitable relief is sought by any party in such 

action. 

  

(d) Filing of charge with Secretary [Commission]; timeliness; conciliation, conference, 

and persuasion. 

(1) No civil action may be commenced by an individual under this section until 60 days 

after a charge alleging unlawful discrimination has been filed with the Secretary 

[Commission].  Such a charge shall be filed--  

      (A) within 180 days after the alleged unlawful practice occurred; or 

      (B) in a case to which section 14(b) [29 U.S.C. § 633(b)] applies, within 300 days 

after the alleged unlawful practice occurred, or within 30 days after receipt by the 

individual of notice of termination of proceedings under State law, whichever is earlier. 

   (2) Upon receiving such a charge, the Secretary [Commission] shall promptly notify all 

persons named in such charge as prospective defendants in the action and shall promptly 

seek to eliminate any alleged unlawful practice by informal methods of conciliation, 

conference, and persuasion. 

   (3) For purposes of this section, an unlawful practice occurs, with respect to 

discrimination in compensation in violation of this Act, when a discriminatory 

compensation decision or other practice is adopted, when a person becomes subject to a 

discriminatory compensation decision or other practice, or when a person is affected by 

application of a discriminatory compensation decision or other practice, including each 

time wages, benefits, or other compensation is paid, resulting in whole or in part from 

such a decision or other practice. 

  

(e) Reliance on administrative rulings; notice of dismissal or termination; civil action 

after receipt of notice.  Section 10 of the Portal-to-Portal Act of 1947 [29 U.S.C. § 259] 

shall apply to actions under this Act.  If a charge filed with the Commission under this 

Act is dismissed or the proceedings of the Commission are otherwise terminated by the 

Commission, the Commission shall notify the person aggrieved.  A civil action may be 

brought under this section by a person defined in section 11(a) [29 U.S.C. § 630(a)] 

against the respondent named in the charge within 90 days after the date of the receipt of 

such notice. 

  

(f) Waiver. 

   (1) An individual may not waive any right or claim under this Act unless the waiver is 

knowing and voluntary. Except as provided in paragraph (2), a waiver may not be 

considered knowing and voluntary unless at a minimum-- 
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      (A) the waiver is part of an agreement between the individual and the employer that is 

written in a manner calculated to be understood by such individual, or by the average 

individual eligible to participate; 

      (B) the waiver specifically refers to rights or claims arising under this Act; 

      (C) the individual does not waive rights or claims that may arise after the date the 

waiver is executed; 

      (D) the individual waives rights or claims only in exchange for consideration in 

addition to anything of value to which the individual already is entitled; 

      (E) the individual is advised in writing to consult with an attorney prior to executing 

the agreement; 

      (F) (i) the individual is given a period of at least 21 days within which to consider the 

agreement; or 

         (ii) if a waiver is requested in connection with an exit incentive or other 

employment termination program offered to a group or class of employees, the individual 

is given a period of at least 45 days within which to consider the agreement; 

      (G) the agreement provides that for a period of at least 7 days following the execution 

of such agreement, the individual may revoke the agreement, and the agreement shall not 

become effective or enforceable until the revocation period has expired; 

      (H) if a waiver is requested in connection with an exit incentive or other employment 

termination program offered to a group or class of employees, the employer (at the 

commencement of the period specified in subparagraph (F)) informs the individual in 

writing in a manner calculated to be understood by the average individual eligible to 

participate, as to-- 

         (i) any class, unit, or group of individuals covered by such program, any eligibility 

factors for such program, and any time limits applicable to such program; and 

         (ii) the job titles and ages of all individuals eligible or selected for the program, and 

the ages of all individuals in the same job classification or organizational unit who are not 

eligible or selected for the program. 

   (2) A waiver in settlement of a charge filed with the Equal Employment Opportunity 

Commission, or an action filed in court by the individual or the individual's 

representative, alleging age discrimination of a kind prohibited under section 4 or 15 [29 

U.S.C. § 623 or 633a] may not be considered knowing and voluntary unless at a 

minimum-- 

      (A) subparagraphs (A) through (E) of paragraph (1) have been met; and 

      (B) the individual is given a reasonable period of time within which to consider the 

settlement agreement. 

   (3) In any dispute that may arise over whether any of the requirements, conditions, and 

circumstances set forth in subparagraph (A), (B), (C), (D), (E), (F), (G), or (H) of 

paragraph (1), or subparagraph (A) or (B) of paragraph (2), have been met, the party 

asserting the validity of a waiver shall have the burden of proving in a court of competent 

jurisdiction that a waiver was knowing and voluntary pursuant to paragraph (1) or (2). 

   (4) No waiver agreement may affect the Commission's rights and responsibilities to 

enforce this Act. No waiver may be used to justify interfering with the protected right of 

an employee to file a charge or participate in an investigation or proceeding conducted by 

the Commission. 
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§ 627.  Notices to be posted  

 

Every employer, employment agency, and labor organization shall post and keep posted 

in conspicuous places upon its premises a notice to be prepared or approved by the EEOC 

[originally, the Secretary setting forth information as the EEOC [originally, the 

Secretary] deems appropriate to effectuate the purposes of this Act [29 U.S.C. §§ 621 et 

seq.]. 

 

§ 628.  Rules and regulations; exemptions  

 

In accordance with the provisions of subchapter II of chapter 5 of title 5, United States 

Code [5 U.S.C. §§ 551 et seq.], the EEOC [originally, the Secretary of Labor] may issue 

such rules and regulations as he may consider necessary or appropriate for carrying out 

this Act [29 U.S.C. §§ 621 et seq.], and may establish such reasonable exemptions to and 

from any or all provisions of this Act as the Commission  may find necessary and proper 

in the public interest. 

 

§ 629.  Criminal penalties  

 

Whoever shall forcibly resist, oppose, impede, intimidate or interfere with a duly 

authorized representative of the EEOC [originally, the Secretary of Labor] while it is 

engaged in the performance of duties under this Act [29 U.S.C. §§ 621 et seq.] shall be 

punished by a fine of not more than $ 500 or by imprisonment for not more than one 

year, or by both: Provided, however, That no person shall be imprisoned under this 

section except when there has been a prior conviction hereunder. 

 

§ 630.  Definitions  

 

For the purposes of this Act [29 U.S.C. §§ 621 et seq.]-- 

  

(a) The term "person" means one or more individuals, partnerships, associations, labor 

organizations, corporations, business trusts, legal representatives, or any organized 

groups of persons. 

  

(b) The term "employer" means a person engaged in an industry affecting commerce who 

has twenty or more employees for each working day in each of twenty or more calendar 

weeks in the current or preceding calendar year: Provided, That prior to June 30, 1968, 

employers having fewer than fifty employees shall not be considered employers. The 

term also means (1) any agent of such a person, and (2) a State or political subdivision of 

a State and any agency or instrumentality of a State or a political subdivision of a State, 

and any interstate agency, but such term does not include the United States, or a 

corporation wholly owned by the Government of  
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the United States. 

  

(c) The term "employment agency" means any person regularly undertaking with or 

without compensation to procure employees for an employer and includes an agent of 

such a person; but shall not include an agency of the United States. 

  

(d) The term "labor organization" means a labor organization engaged in an industry 

affecting commerce, and any agent of such an organization, and includes any 

organization of any kind, any agency, or employee representation committee, group, 

association, or plan so engaged in which employees participate and which exists for the 

purpose, in whole or in part, of dealing with employers concerning grievances, labor 

disputes, wages, rates of pay, hours, or other terms or conditions of employment, and any 

conference, general committee, joint or system board, or joint council so engaged which 

is subordinate to a national or international labor organization. 

  

(e) A labor organization shall be deemed to be engaged in an industry affecting 

commerce if (1) it maintains or operates a hiring hall or hiring office which procures 

employees for an employer or procures for employees opportunities to work for an 

employer, or (2) the number of its members (or, where it is a labor organization 

composed of other labor organizations or their representatives, if the aggregate number of 

the members of such other labor organization) is fifty or more prior to July 1, 1968, or 

twenty-five or more on or after July 1, 1968, and such labor organization-- 

   (1) is the certified representative of employees under the provisions of the National 

Labor Relations Act, as amended, or the Railway Labor Act, as amended; or 

   (2) although not certified, is a national or international labor organization or a local 

labor organization recognized or acting as the representative of employees of an 

employer or employers engaged in an industry affecting commerce; or 

   (3) has chartered a local labor organization or subsidiary body which is representing or 

actively seeking to represent employees of employers within the meaning of paragraph 

(1) or (2); or 

   (4) has been chartered by a labor organization representing or actively seeking to 

represent employees within the meaning of paragraph (1) or (2) as the local or 

subordinate body through which such employees may enjoy membership or become 

affiliated with such labor organization; or 

   (5) is a conference, general committee, joint or system board, or joint council 

subordinate to a national or international labor organization, which includes a labor 

organization engaged in an industry affecting commerce within the meaning of any of the 

preceding paragraphs of this subsection. 

  

(f) The term "employee" means an individual employed by any employer except that the 

term "employee" shall not include any person elected to public office in any State or 

political subdivision of any State by the qualified voters thereof, or any person chosen by 

such officer to be on such officer's personal staff, or an appointee on the policymaking 

level or an immediate adviser with respect to the exercise of the constitutional or legal 

powers of the office. The exemption set forth in the preceding sentence shall not include 

employees subject to the civil service laws of a State government, governmental agency, 
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or political subdivision. The term "employee" includes any individual who is a citizen of 

the United States employed by an employer in a workplace in a foreign country. 

  

(g) The term "commerce" means trade, traffic, commerce, transportation, transmission, or 

communication among the several States; or between a State and any place outside 

thereof; or within the District of Columbia, or a possession of the United States; or 

between points in the same State but through a point outside thereof. 

  

(h) The term "industry affecting commerce" means any activity, business, or industry in 

commerce or in which a labor dispute would hinder or obstruct commerce or the free 

flow of commerce and includes any activity or industry "affecting commerce" within the 

meaning of the Labor-Management Reporting and Disclosure Act of 1959. 

  

(i) The term "State" includes a State of the United States, the District of Columbia, Puerto 

Rico, the Virgin Islands, American Samoa, Guam, Wake Island, the Canal Zone, and 

Outer Continental Shelf lands defined in the Outer Continental Shelf Lands Act. 

  

(j) The term "firefighter" means an employee, the duties of whose position are primarily 

to perform work directly connected with the control and extinguishment of fires or the 

maintenance and use of firefighting apparatus and equipment, including an employee 

engaged in this activity who is transferred to a supervisory or administrative position. 

  

(k) The term "law enforcement officer" means an employee, the duties of whose position 

are primarily the investigation, apprehension, or detention of individuals suspected or 

convicted of offenses against the criminal laws of a State, including an employee engaged 

in this activity who is transferred to a supervisory or administrative position. For the 

purpose of this subsection, "detention" includes the duties of employees assigned to 

guard individuals incarcerated in any penal institution. 

  

(l) The term "compensation, terms, conditions, or privileges of employment" 

encompasses all employee benefits, including such benefits provided pursuant to a bona 

fide employee benefit plan. 

 

§ 631.  Age limits  

 

(a) Individuals at least 40 years of age.  The prohibitions in this Act shall be limited to 

individuals who are at least 40 years of age. 

  

(b) Employees or applicants for employment in Federal Government.  In the case of any 

personnel action affecting employees or applicants for employment which is subject to 

the provisions of section 15 of this Act [29 U.S.C. § 633a], the prohibitions established in 

section 15 of this Act [29 U.S.C. § 633a] shall be limited to individuals who are at least 

40 years of age. 

  

(c) Bona fide executives or high policymakers. 
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   (1) Nothing in this Act shall be construed to prohibit compulsory retirement of any 

employee who has attained 65 years of age and who, for the 2-year period immediately 

before retirement, is employed in a bona fide executive or a high policymaking position, 

if such employee is entitled to an immediate nonforfeitable annual retirement benefit 

from a pension, profit-sharing savings, or deferred compensation plan, or any 

combination of such plans, of the employer of such employee, which equals, in the 

aggregate, at least $ 44,000. 

   (2) In applying the retirement benefit test of paragraph (1) of this subsection, if any 

such retirement benefit is in a form other than a straight life annuity (with no ancillary 

benefits), or if employees contribute to any such plan or make rollover contributions, 

such benefit shall be adjusted in accordance with regulations prescribed by the Secretary, 

after consultation with the Secretary of the Treasury, so that the benefit is the equivalent 

of a straight life annuity (with no ancillary benefits) under a plan to which employees do 

not contribute and under which no rollover contributions are made. 

 

§ 632.  [Omitted]  

 

§ 633.  Federal-State relationship  

 

(a) Federal action superseding State action.  Nothing in this Act shall affect the 

jurisdiction of any agency of any State performing like functions with regard to 

discriminatory employment practices on account of age except that upon commencement 

of action under this Act such action shall supersede any State action. 

  

(b) Limitation of Federal action upon commencement of State proceedings.  In the case 

of an alleged unlawful practice occurring in a State which has a law prohibiting 

discrimination in employment because of age and establishing or authorizing a State 

authority to grant or seek relief from such discriminatory practice, no suit may be brought 

under section 7 of this Act [29 U.S.C. § 626] before the expiration of sixty days after 

proceedings have been commenced under the State law, unless such proceedings have 

been earlier terminated: Provided, That such sixty-day period shall be extended to one 

hundred and twenty days during the first year after the effective date of such State law. If 

any requirement for the commencement of such proceedings is imposed by a State 

authority other than a requirement of the filing of a written and signed statement of the 

facts upon which the proceeding is based, the proceeding shall be deemed to have been 

commenced for the purposes of this subsection at the time such statement is sent by 

registered mail to the appropriate State authority. 

§ 633a. Nondiscrimination on account of age in federal government employment 

(a) Federal agencies affected 

All personnel actions affecting employees or applicants for employment who are at 

least 40 years of age (except personnel actions with regard to aliens employed outside 

the limits of the United States) in military departments as defined in section 102 of 



 49 

Title 5 [5 U.S.C. § 102], in executive agencies as defined in section 105 of Title 5 [5 

U.S.C. § 105] (including employees and applicants for employment who are paid from 

nonappropriated funds), in the United States Postal Service and the Postal Regulatory 

Commission, in those units in the government of the District of Columbia having 

positions in the competitive service, and in those units of the judicial branch of the 

Federal Government having positions in the competitive service, in the Smithsonian 

Institution, and in the Government Printing Office, the Government Accountability 

Office, and the Library of Congress shall be made free from any discrimination based 

on age. 

 

(b) Enforcement by Equal Employment Opportunity Commission and by Librarian of 

Congress in the Library of Congress; remedies; rules, regulations, orders, and 

instructions of Commission: compliance by Federal agencies; powers and duties of 

Commission; notification of final action on complaint of discrimination; exemptions: 

bona fide occupational qualification 

Except as otherwise provided in this subsection, the Equal Employment Opportunity 

Commission is authorized to enforce the provisions of subsection (a) of this section 

through appropriate remedies, including reinstatement or hiring of employees with or 

without backpay, as will effectuate the policies of this section. The Equal Employment 

Opportunity Commission shall issue such rules, regulations, orders, and instructions as 

it deems necessary and appropriate to carry out its responsibilities under this section. 

The Equal Employment Opportunity Commission shall- 

(1) be responsible for the review and evaluation of the operation of all agency 

programs designed to carry out the policy of this section, periodically obtaining and 

publishing (on at least a semiannual basis) progress reports from each department, 

agency, or unit referred to in subsection (a) of this section; 

(2) consult with and solicit the recommendations of interested individuals, groups, 

and organizations relating to nondiscrimination in employment on account of age; and 

(3) provide for the acceptance and processing of complaints of discrimination in 

Federal employment on account of age. 

The head of each such department, agency, or unit shall comply with such rules, 

regulations, orders, and instructions of the Equal Employment Opportunity 

Commission which shall include a provision that an employee or applicant for 

employment shall be notified of any final action taken on any complaint of 

discrimination filed by him thereunder. Reasonable exemptions to the provisions of 

this section may be established by the Commission but only when the Commission has 

established a maximum age requirement on the basis of a determination that age is a 

bona fide occupational qualification necessary to the performance of the duties of the 

position. With respect to employment in the Library of Congress, authorities granted in 

this subsection to the Equal Employment Opportunity Commission shall be exercised 

by the Librarian of Congress. 

 

(c) Civil actions; jurisdiction; relief 

Any person aggrieved may bring a civil action in any Federal district court of 

competent jurisdiction for such legal or equitable relief as will effectuate the purposes 

of this chapter. 
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(d) Notice to Commission; time of notice; Commission notification of prospective 

defendants; Commission elimination of unlawful practices 

When the individual has not filed a complaint concerning age discrimination with the 

Commission, no civil action may be commenced by any individual under this section 

until the individual has given the Commission not less than thirty days’ notice of an 

intent to file such action. Such notice shall be filed within one hundred and eighty days 

after the alleged unlawful practice occurred. Upon receiving a notice of intent to sue, 

the Commission shall promptly notify all persons named therein as prospective 

defendants in the action and take any appropriate action to assure the elimination of 

any unlawful practice. 

 

(e) Duty of Government agency or official 

Nothing contained in this section shall relieve any Government agency or official of 

the responsibility to assure nondiscrimination on account of age in employment as 

required under any provision of Federal law. 

 

(f) Applicability of statutory provisions to personnel action of Federal departments, 

etc. 

Any personnel action of any department, agency, or other entity referred to in 

subsection (a) of this section shall not be subject to, or affected by, any provision of 

this chapter, other than the provisions of sections 7(d)(3) and 631(b) of this title 

[section 12(b)] and the provisions of this section. 

 

(g) Study and report to President and Congress by Equal Employment Opportunity 

Commission; scope 

(1) The Equal Employment Opportunity Commission shall undertake a study 

relating to the effects of the amendments made to this section by the Age 

Discrimination in Employment Act Amendments of 1978, and the effects of section 

631(b) of this title [section 12(b)]. 

(2) The Equal Employment Opportunity Commission shall transmit a report to the 

President and to the Congress containing the findings of the Commission resulting 

from the study of the Commission under paragraph (1) of this subsection. Such report 

shall be transmitted no later than January 1, 1980. 

§ 634.  Authorization of appropriations  

 

There are hereby authorized to be appropriated such sums as may be necessary to carry 

out this Act [29 U.S.C. §§ 621 et seq.] 
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§ 12101.  Findings and purpose [Sec. 2] 

  

(a) Findings. The Congress finds that— 

 

   (1) physical or mental disabilities in no way diminish a person's right to fully 

participate in all aspects of society, yet many people with physical or mental disabilities 

have been precluded from doing so because of discrimination; others who have a record 

of a disability or are regarded as having a disability also have been subjected to 

discrimination; 

   (2) historically, society has tended to isolate and segregate individuals with disabilities, 

and, despite some improvements, such forms of discrimination against individuals with 

disabilities continue to be a serious and pervasive social problem; 

   (3) discrimination against individuals with disabilities persists in such critical areas as 

employment, housing, public accommodations, education, transportation, 

communication, recreation, institutionalization, health services, voting, and access to 

public services; 

   (4) unlike individuals who have experienced discrimination on the basis of race, color, 

sex, national origin, religion, or age, individuals who have experienced discrimination on 

the basis of disability have often had no legal recourse to redress such discrimination; 

   (5) individuals with disabilities continually encounter various forms of discrimination, 

including outright intentional exclusion, the discriminatory effects of architectural, 

transportation, and communication barriers, overprotective rules and policies, failure to 

make modifications to existing facilities and practices, exclusionary qualification 

standards and criteria, segregation, and relegation to lesser services, programs, activities, 

benefits, jobs, or other opportunities; 

   (6) census data, national polls, and other studies have documented that people with 

disabilities, as a group, occupy an inferior status in our society, and are severely 

disadvantaged socially, vocationally, economically, and educationally; 

   (7) the Nation's proper goals regarding individuals with disabilities are to assure 

equality of opportunity, full participation, independent living, and economic self-

sufficiency for such individuals; and 

   (8) the continuing existence of unfair and unnecessary discrimination and prejudice 

denies people with disabilities the opportunity to compete on an equal basis and to pursue 

those opportunities for which our free society is justifiably famous, and costs the United 

States billions of dollars in unnecessary expenses resulting from dependency and 

nonproductivity. 

  

(b) Purpose. It is the purpose of this Act— 

   (1) to provide a clear and comprehensive national mandate for the elimination of 

discrimination against individuals with disabilities; 

   (2) to provide clear, strong, consistent, enforceable standards addressing discrimination 

against individuals with disabilities; 

   (3) to ensure that the Federal Government plays a central role in enforcing the standards 

established in this Act on behalf of individuals with disabilities; and 

   (4) to invoke the sweep of congressional authority, including the power to enforce the 
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fourteenth amendment and to regulate commerce, in order to address the major areas of 

discrimination faced day-to-day by people with disabilities. 

 

§ 12102.  Definition of disability 

 

As used in this Act: 

 

   (1) Disability. The term "disability" means, with respect to an individual-- 

      (A) a physical or mental impairment that substantially limits one or more major life 

activities of such individual; 

      (B) a record of such an impairment; or 

      (C) being regarded as having such an impairment (as described in paragraph (3)). 

   (2) Major life activities. 

      (A) In general. For purposes of paragraph (1), major life activities include, but are not 

limited to, caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping, 

walking, standing, lifting, bending, speaking, breathing, learning, reading, concentrating, 

thinking, communicating, and working. 

      (B) Major bodily functions. For purposes of paragraph (1), a major life activity also 

includes the operation of a major bodily function, including but not limited to, functions 

of the immune system, normal cell growth, digestive, bowel, bladder, neurological, brain, 

respiratory, circulatory, endocrine, and reproductive functions. 

   (3) Regarded as having such an impairment. For purposes of paragraph (1)(C): 

      (A) An individual meets the requirement of "being regarded as having such an 

impairment" if the individual establishes that he or she has been subjected to an action 

prohibited under this Act because of an actual or perceived physical or mental 

impairment whether or not the impairment limits or is perceived to limit a major life 

activity. 

      (B) Paragraph (1)(C) shall not apply to impairments that are transitory and minor. A 

transitory impairment is an impairment with an actual or expected duration of 6 months 

or less. 

   (4) Rules of construction regarding the definition of disability. The definition of 

"disability" in paragraph (1) shall be construed in accordance with the following: 

      (A) The definition of disability in this Act shall be construed in favor of broad 

coverage of individuals under this Act, to the maximum extent permitted by the terms of 

this Act. 

      (B) The term "substantially limits" shall be interpreted consistently with the findings 

and purposes of the ADA Amendments Act of 2008. 

      (C) An impairment that substantially limits one major life activity need not limit other 

major life activities in order to be considered a disability. 

      (D) An impairment that is episodic or in remission is a disability if it would 

substantially limit a major life activity when active. 

      (E) (i) The determination of whether an impairment substantially limits a major life 

activity shall be made without regard to the ameliorative effects of mitigating measures 

such as— 
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            (I) medication, medical supplies, equipment, or appliances, low-vision devices 

(which do not include ordinary eyeglasses or contact lenses), prosthetics including limbs 

and devices, hearing aids and cochlear implants or other implantable hearing devices, 

mobility devices, or oxygen therapy equipment and supplies; 

           (II) use of assistive technology; 

           (III) reasonable accommodations or auxiliary aids or services; or 

           (IV) learned behavioral or adaptive neurological modifications. 

         (ii) The ameliorative effects of the mitigating measures of ordinary eyeglasses or 

contact lenses shall be considered in determining whether an impairment substantially 

limits a major life activity. 

 

         (iii) As used in this subparagraph— 

            (I) the term "ordinary eyeglasses or contact lenses" means lenses that are intended 

to fully correct visual acuity or eliminate refractive error; and 

            (II) the term "low-vision devices" means devices that magnify, enhance, or 

otherwise augment a visual image. 

 

§ 12103. Additional definitions 

As used in this chapter: 

(1) Auxiliary aids and services. - The term ―auxiliary aids and services‖ includes— 

(A) qualified interpreters or other effective methods of making aurally delivered 

materials available to individuals with hearing impairments; 

(B) qualified readers, taped texts, or other effective methods of making visually 

delivered materials available to individuals with visual impairments; 

(C) acquisition or modification of equipment or devices; and 

(D) other similar services and actions. 

(2) State. - The term ―State‖ means each of the several States, the District of Columbia, 

the Commonwealth of Puerto Rico, Guam, American Samoa, the Virgin Islands of the 

United States, the Trust Territory of the Pacific Islands, and the Commonwealth of the 

Northern Mariana Islands. 

 

Title I- Employment 

 

§ 12111.  Definitions [Sec. 101] 

  

As used in this title: 
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   (1) Commission. The term "Commission" means the Equal Employment Opportunity 

Commission established by section 705 of the Civil Rights Act of 1964 (42 U.S.C. 

2000e-4). 

   (2) Covered entity. The term "covered entity" means an employer, employment agency, 

labor organization, or joint labor-management committee. 

   (3) Direct threat. The term "direct threat" means a significant risk to the health or safety 

of others that cannot be eliminated by reasonable accommodation. 

   (4) Employee. The term "employee" means an individual employed by an employer. 

With respect to employment in a foreign country, such term includes an individual who is 

a citizen of the United States. 

   (5) Employer. 

      (A) In general. The term "employer" means a person engaged in an industry affecting 

commerce who has 15 or more employees for each working day in each of 20 or more 

calendar weeks in the current or preceding calendar year, and any agent of such person, 

except that, for two years following the effective date of this title, an employer means a 

person engaged in an industry affecting commerce who has 25 or more employees for 

each working day in each of 20 or more calendar weeks in the current or preceding year, 

and any agent of such person. 

    (B) Exceptions. The term "employer" does not include-- 

         (i) the United States, a corporation wholly owned by the government of the United 

States, or an Indian tribe; or 

         (ii) a bona fide private membership club (other than a labor organization) that is 

exempt from taxation under section 501(c) of the Internal Revenue Code of 1986. 

   (6) Illegal use of drugs. 

      (A) In general. The term "illegal use of drugs" means the use of drugs, the possession 

or distribution of which is unlawful under the Controlled Substances Act (21 U.S.C. § 

812). Such term does not include the use of a drug taken under supervision by a licensed 

health care professional, or other uses authorized by the Controlled Substances Act [21 

U.S.C. §§ 801 et seq.] or other provisions of Federal law. 

      (B) Drugs. The term "drug" means a controlled substance, as defined in schedules I 

through V of section 202 of the Controlled Substances Act [21 U.S.C. § 812]. 

   (7) Person, etc. The terms "person", "labor organization", "employment agency", 

"commerce", and "industry affecting commerce", shall have the same meaning given 

such terms in section 701 of the Civil Rights Act of 1964 (42 U.S.C. 2000e). 

   (8) Qualified individual. The term "qualified individual" means an individual who, with 

or without reasonable accommodation, can perform the essential functions of the 

employment position that such individual holds or desires. For the purposes of this title, 

consideration shall be given to the employer's judgment as to what functions of a job are 

essential, and if an employer has prepared a written description before advertising or 

interviewing applicants for the job, this description shall be considered evidence of the 

essential functions of the job. 

   (9) Reasonable accommodation. The term "reasonable accommodation" may include-- 

      (A) making existing facilities used by employees readily accessible to and usable by 

individuals with disabilities; and 
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      (B) job restructuring, part-time or modified work schedules, reassignment to a vacant 

position, acquisition or modification of equipment or devices, appropriate adjustment or 

modifications of examinations, training materials or policies, the provision of qualified 

readers or interpreters, and other similar accommodations for individuals with 

disabilities. 

   (10) Undue hardship. 

      (A) In general. The term "undue hardship" means an action requiring significant 

difficulty or expense, when considered in light of the factors set forth in subparagraph 

(B). 

      (B) Factors to be considered. In determining whether an accommodation would 

impose an undue hardship on a covered entity, factors to be considered include-- 

         (i) the nature and cost of the accommodation needed under this Act; 

         (ii) the overall financial resources of the facility or facilities involved in the 

provision of the reasonable accommodation; the number of persons employed at such 

facility; the effect on expenses and resources, or the impact otherwise of such 

accommodation upon the operation of the facility; 

         (iii) the overall financial resources of the covered entity; the overall size of the 

business of a covered entity with respect to the number of its employees; the number, 

type, and location of its facilities; and 

         (iv) the type of operation or operations of the covered entity, including the 

composition, structure, and functions of the workforce of such entity; the geographic 

separateness, administrative, or fiscal relationship of the facility or facilities in question 

to the covered entity. 

 

§ 12112.  Discrimination [Sec. 102] 

  

(a) General rule. No covered entity shall discriminate against a qualified individual on the 

basis of disability in regard to job application procedures, the hiring, advancement, or 

discharge of employees, employee compensation, job training, and other terms, 

conditions, and privileges of employment. 

  

(b) Construction. As used in subsection (a), the term "discriminate against a qualified on 

the basis of disability" includes— 

   (1) limiting, segregating, or classifying a job applicant or employee in a way that 

adversely affects the opportunities or status of such applicant or employee because of the 

disability of such applicant or employee; 

   (2) participating in a contractual or other arrangement or relationship that has the effect 

of subjecting a covered entity's qualified applicant or employee with a disability to the 

discrimination prohibited by this title (such relationship includes a relationship with an 

employment or referral agency, labor union, an organization providing fringe benefits to 

an employee of the covered entity, or an organization providing training and 

apprenticeship programs); 

   (3) utilizing standards, criteria, or methods of administration— 
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      (A) that have the effect of discrimination on the basis of disability; or 

      (B) that perpetuate the discrimination of others who are subject to common 

administrative control; 

   (4) excluding or otherwise denying equal jobs or benefits to a qualified individual 

because of the known disability of an individual with whom the qualified individual is 

known to have a relationship or association; 

   (5) (A) not making reasonable accommodations to the known physical or mental 

limitations of an otherwise qualified individual with a disability who is an applicant or 

employee, unless such covered entity can demonstrate that the accommodation would 

impose an undue hardship on the operation of the business of such covered entity; or 

      (B) denying employment opportunities to a job applicant or employee who is an 

otherwise qualified individual with a disability, if such denial is based on the need of 

such covered entity to make reasonable accommodation to the physical or mental 

impairments of the employee or applicant; 

   (6) using qualification standards, employment tests or other selection criteria that 

screen out or tend to screen out an individual with a disability or a class of individuals 

with disabilities unless the standard, test or other selection criteria, as used by the covered 

entity, is shown to be job-related for the position in question and is consistent with 

business necessity; and 

   (7) failing to select and administer tests concerning employment in the most effective 

manner to ensure that, when such test is administered to a job applicant or employee who 

has a disability that impairs sensory, manual, or speaking skills, such test results 

accurately reflect the skills, aptitude, or whatever other factor of such applicant or 

employee that such test purports to measure, rather than reflecting the impaired sensory, 

manual, or speaking skills of such employee or applicant (except where such skills are 

the factors that the test purports to measure). 

  

(c) Covered entities in foreign countries. 

   (1) In general. It shall not be unlawful under this section for a covered entity to take any 

action that constitutes discrimination under this section with respect to an employee in a 

workplace in a foreign country if compliance with this section would cause such covered 

entity to violate the law of the foreign country in which such workplace is located. 

   (2) Control of corporation. 

      (A) Presumption. If an employer controls a corporation whose place of incorporation 

is a foreign country, any practice that constitutes discrimination under this section and is 

engaged in by such corporation shall be presumed to be engaged in by such employer. 

      (B) Exception. This section shall not apply with respect to the foreign operations of 

an employer that is a foreign person not controlled by an American employer. 

      (C) Determination. For purposes of this paragraph, the determination of whether an 

employer controls a corporation shall be based on— 

         (i) the interrelation of operations; 

         (ii) the common management; 

         (iii) the centralized control of labor relations; and 

         (iv) the common ownership or financial control, of the employer and the 

corporation. 
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(d) Medical examinations and inquiries. 

(1) In general.  The prohibition against discrimination as referred to in subsection (a) of 

this section shall include medical examinations and inquiries.  

(2) Preemployment. 

      (A) Prohibited examination or inquiry. Except as provided in paragraph (3), a 

covered entity shall not conduct a medical examination or make inquiries of a job 

applicant as to whether such applicant is an individual with a disability or as to the nature 

or severity of such disability. 

      (B) Acceptable inquiry. A covered entity may make preemployment inquiries into 

the ability of an applicant to perform job-related functions. 

   (3) Employment entrance examination. A covered entity may require a medical 

examination after an offer of employment has been made to a job applicant and prior to 

the commencement of the employment duties of such applicant, and may condition an 

offer of employment on the results of such examination, if-- 

      (A) all entering employees are subjected to such an examination regardless of 

disability; 

      (B) information obtained regarding the medical condition or history of the applicant is 

collected and maintained on separate forms and in separate medical files and is treated as 

a confidential medical record, except that— 

         (i) supervisors and managers may be informed regarding necessary restrictions on 

the work or duties of the employee and necessary accommodations; 

         (ii) first aid and safety personnel may be informed, when appropriate, if the 

disability might require emergency treatment; and 

      (iii) government officials investigating compliance with this Act shall be provided 

relevant information on request; and 

   (C) the results of such examination are used only in accordance with this title. 

   (4) Examination and inquiry. 

   (A) Prohibited examinations and inquiries. A covered entity shall not require a 

medical examination and shall not make inquiries of an employee as to whether such 

employee is an individual with a disability or as to the nature or severity of the disability, 

unless such examination or inquiry is shown to be job-related and consistent with 

business necessity. 

   (B) Acceptable examinations and inquiries. A covered entity may conduct voluntary 

medical examinations, including voluntary medical histories, which are part of an 

employee health program available to employees at that work site. A covered entity may 

make inquiries into the ability of an employee to perform job-related functions. 

      (C) Requirement. Information obtained under subparagraph (B) regarding the medical 

condition or history of any employee are subject to the requirements of subparagraphs 

(B) and (C) of paragraph (3). 
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§ 12113.  Defenses [Sec. 103] 

  

(a) In general. It may be a defense to a charge of discrimination under this Act that an 

alleged application of qualification standards, tests, or selection criteria that screen out or 

tend to screen out or otherwise deny a job or benefit to an individual with a disability has 

been shown to be job-related and consistent with business necessity, and such 

performance cannot be accomplished by reasonable accommodation, as required under 

this title. 

 

(b) Qualification standards. The term "qualification standards" may include a requirement 

that an individual shall not pose a direct threat to the health or safety of other individuals 

in the workplace. 

 

(c) Qualification standards and tests related to uncorrected vision. Notwithstanding 

section 3(4)(E)(ii) [42 U.S.C. § 12102(4)(E)(ii)], a covered entity shall not use 

qualification standards, employment tests, or other selection criteria based on an 

individual's uncorrected vision unless the standard, test, or other selection criteria, as used 

by the covered entity, is shown to be job-related for the position in question and 

consistent with business necessity. 

 

(d) Religious entities. 

 (1) In general. This title shall not prohibit a religious corporation, association, 

educational institution, or society from giving preference in employment to individuals of 

a particular religion to perform work connected with the carrying on by such corporation, 

association, educational institution, or society of its activities. 

   (2) Religious tenets requirement. Under this title, a religious organization may require 

that all applicants and employees conform to the religious tenets of such organization. 

  

(e) List of infectious and communicable diseases. 

   (1) In general. The Secretary of Health and Human Services, not later than 6 months 

after the date of enactment of this Act [enacted July 26, 1990], shall-- 

      (A) review all infectious and communicable diseases which may be transmitted 

through handling the food supply; 

 (B) publish a list of infectious and communicable diseases which are transmitted 

through handling the food supply; 

 (C) publish the methods by which such diseases are transmitted; and 

      (D) widely disseminate such information regarding the list of diseases and their 

modes of transmissibility to the general public. 

   Such list shall be updated annually. 

   (2) Applications. In any case in which an individual has an infectious or communicable 

disease that is transmitted to others through the handling of food, that is included on the 

list developed by the Secretary of Health and Human Services under paragraph (1), and 

which cannot be eliminated by reasonable accommodation, a covered entity may refuse 

to assign or continue to assign such individual to a job involving food handling. 

   (3) Construction. Nothing in this Act shall be construed to preempt, modify, or amend 

any State, county, or local law, ordinance, or regulation applicable to food handling 
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which is designed to protect the public health from individuals who pose a significant risk 

to the health or safety of others, which cannot be eliminated by reasonable 

accommodation, pursuant to the list of infectious or communicable diseases and the 

modes of transmissability published by the Secretary of Health and Human Services. 

 

§ 12114.  Illegal use of drugs and alcohol [Sec. 104]  

 

(a) Qualified individual with a disability. For purposes of this title, a qualified individual 

with a disability shall not include any employee or applicant who is currently engaging in 

the illegal use of drugs, when the covered entity acts on the basis of such use. 

  

(b) Rules of construction. Nothing in subsection (a) shall be construed to exclude as a 

qualified individual with a disability an individual who— 

   (1) has successfully completed a supervised drug rehabilitation program and is no 

longer engaging in the illegal use of drugs, or has otherwise been rehabilitated 

successfully and is no longer engaging in such use; 

   (2) is participating in a supervised rehabilitation program and is no longer engaging in 

such use; or 

   (3) is erroneously regarded as engaging in such use, but is not engaging in such use; 

  

except that it shall not be a violation of this Act for a covered entity to adopt or 

administer reasonable policies or procedures, including but not limited to drug testing, 

designed to ensure that an individual described in paragraph (1) or (2) is no longer 

engaging in the illegal use of drugs. 

 

(c) Authority of covered entity. A covered entity— 

   (1) may prohibit the illegal use of drugs and the use of alcohol at the workplace by all 

employees; 

   (2) may require that employees shall not be under the influence of alcohol or be 

engaging in the illegal use of drugs at the workplace; 

   (3) may require that employees behave in conformance with the requirements 

established under the Drug-Free Workplace Act of 1988 (41 U.S.C. 701 et seq.); 

   (4) may hold an employee who engages in the illegal use of drugs or who is an 

alcoholic to the same qualification standards for employment or job performance and 

behavior that such entity holds other employees, even if any unsatisfactory performance 

or behavior is related to the drug use or alcoholism of such employee; and 

   (5) may, with respect to Federal regulations regarding alcohol and the illegal use of 

drugs, require that— 

      (A) employees comply with the standards established in such regulations of the 

Department of Defense, if the employees of the covered entity are employed in an 

industry subject to such regulations, including complying with regulations (if any) that 

apply to employment in sensitive positions in such an industry, in the case of employees 

of the covered entity who are employed in such positions (as defined in the regulations of 

the Department of Defense); 
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      (B) employees comply with the standards established in such regulations of the 

Nuclear Regulatory Commission, if the employees of the covered entity are employed in 

an industry subject to such regulations, including complying with regulations (if any) that 

apply to employment in sensitive positions in such an industry, in the case of employees 

of the covered entity who are employed in such positions (as defined in the regulations of 

the Nuclear Regulatory Commission); and 

      (C) employees comply with the standards established in such regulations of the 

Department of Transportation, if the employees of the covered entity are employed in a 

transportation industry subject to such regulations, including complying with such 

regulations (if any) that apply to employment in sensitive positions in such an industry, in 

the case of employees of the covered entity who are employed in such positions (as 

defined in the regulations of the Department of Transportation). 

  

(d) Drug testing. 

   (1) In general. For purposes of this title, a test to determine the illegal use of drugs shall 

not be considered a medical examination. 

   (2) Construction. Nothing in this title shall be construed to encourage, prohibit, or 

authorize the conducting of drug testing for the illegal use of drugs by job applicants or 

employees or making employment decisions based on such test results. 

  

(e) Transportation employees. Nothing in this title shall be construed to encourage, 

prohibit, restrict, or authorize the otherwise lawful exercise by entities subject to the 

jurisdiction of the Department of Transportation of authority to-- 

   (1) test employees of such entities in, and applicants for, positions involving safety-

sensitive duties for the illegal use of drugs and for on-duty impairment by alcohol; and 

   (2) remove such persons who test positive for illegal use of drugs and on-duty 

impairment by alcohol pursuant to paragraph (1) from safety-sensitive duties in 

implementing subsection (c) of this section. 

 

 

§ 12115.  Posting notices [Sec. 105]  

 

Every employer, employment agency, labor organization, or joint labor-management 

committee covered under this title shall post notices in an accessible format to applicants, 

employees, and members describing the applicable provisions of this Act, in the manner 

prescribed by section 711 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-10).  

 

§ 12116.  Regulations [Sec. 106] 

  

Not later than 1 year after the date of enactment of this Act [enacted July 26, 1990], the 

Commission shall issue regulations in an accessible format to carry out this title in 

accordance with subchapter II of chapter 5 of title 5, United States Code [5 U.S.C. §§ 551 

et seq.]. 
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§ 12117.  Enforcement [Sec. 107] 

  

(a) Powers, remedies, and procedures. The powers, remedies, and procedures set forth in 

sections 705, 706, 707, 709, and 710 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-4, 

2000e-5, 2000e-6, 2000e-8, and 2000e-9) shall be the powers, remedies, and procedures 

this title provides to the Commission, to the Attorney General, or to any person alleging 

discrimination on the basis of disability in violation of any provision of this Act, or 

regulations promulgated under section 106 [42 U.S.C. § 12116], concerning employment. 

  

(b) Coordination. The agencies with enforcement authority for actions which allege 

employment discrimination under this title and under the Rehabilitation Act of 1973 shall 

develop procedures to ensure that administrative complaints filed under this title and 

under the Rehabilitation Act of 1973 are dealt with in a manner that avoids duplication of 

effort and prevents imposition of inconsistent or conflicting standards for the same 

requirements under this title and the Rehabilitation Act of 1973. The Commission, the 

Attorney General, and the Office of Federal Contract Compliance Programs shall 

establish such coordinating mechanisms (similar to provisions contained in the joint 

regulations promulgated by the Commission and the Attorney General at part 42 of title 

28 and part 1691 of title 29, Code of Federal Regulations, and the Memorandum of 

Understanding between the Commission and the Office of Federal Contract Compliance 

Programs dated January 16, 1981 (46 Fed. Reg. 7435, January 23, 1981)) in regulations 

implementing this title and Rehabilitation Act of 1973 not later than 18 months after the 

date of enactment of this Act [enacted July 26, 1990]. 

 

Title V- Miscellaneous Provisions 

 

§ 12201.  Construction [Sec. 501] 

  

(a) In general. Except as otherwise provided in this Act, nothing in this Act shall be 

construed to apply a lesser standard than the standards applied under title V of the 

Rehabilitation Act of 1973 (29 U.S.C. 790 et seq.) or the regulations issued by Federal 

agencies pursuant to such title. 

  

(b) Relationship to other laws. Nothing in this Act shall be construed to invalidate or limit 

the remedies, rights, and procedures of any Federal law or law of any State or political 

subdivision of any State or jurisdiction that provides greater or equal protection for the 

rights of individuals with disabilities than are afforded by this Act. Nothing in this Act 

shall be construed to preclude the prohibition of, or the imposition of restrictions on, 

smoking in places of employment covered by title I [42 U.S.C. §§ 12111 et seq.], in 

transportation covered by title II or III [42 U.S.C. §§ 12131 et seq. or 12181 et seq.], or in 

places of public accommodation covered by title III [42 U.S.C. §§ 12181 et seq.]. 

  

(c) Insurance. Titles I through IV of this Act shall not be construed to prohibit or restrict-- 

   (1) an insurer, hospital or medical service company, health maintenance organization, 
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or any agent, or entity that administers benefit plans, or similar organizations from 

underwriting risks, classifying risks, or administering such risks that are based on or not 

inconsistent with State law; or 

   (2) a person or organization covered by this Act from establishing, sponsoring, 

observing or administering the terms of a bona fide benefit plan that are based on 

underwriting risks, classifying risks, or administering such risks that are based on or not 

inconsistent with State law; or 

   (3) a person or organization covered by this Act from establishing, sponsoring, 

observing or administering the terms of a bona fide benefit plan that is not subject to 

State laws that regulate insurance. 

  

Paragraphs (1), (2), and (3) shall not be used as a subterfuge to evade the purposes of title 

[titles] I and III [42 U.S.C. §§ 12111 et seq., 12181 et seq.]. 

  

(d) Accommodations and services. Nothing in this Act shall be construed to require an 

individual with a disability to accept an accommodation, aid, service, opportunity, or 

benefit which such individual chooses not to accept. 

  

(e) Benefits under State worker's compensation laws. Nothing in this Act alters the 

standards for determining eligibility for benefits under State worker's compensation laws 

or under State and Federal disability benefit programs. 

  

(f) Fundamental alteration. Nothing in this Act alters the provision of section 

302(b)(2)(A)(ii) [42 U.S.C. § 12182(b)(2)(A)(ii)], specifying that reasonable 

modifications in policies, practices, or procedures shall be required, unless an entity can 

demonstrate that making such modifications in policies, practices, or procedures, 

including academic requirements in postsecondary education, would fundamentally alter 

the nature of the goods, services, facilities, privileges, advantages, or accommodations 

involved. 

  

(g) Claims of no disability. Nothing in this Act shall provide the basis for a claim by an 

individual without a disability that the individual was subject to discrimination because of 

the individual's lack of disability. 

  

(h) Reasonable accommodations and modifications. A covered entity under title I [42 

U.S.C. §§ 12111 et seq.], a public entity under title II [42 U.S.C. §§ 12131 et seq.], and 

any person who owns, leases (or leases to), or operates a place of public accommodation 

under title III [42 U.S.C. §§ 12181 et seq.], need not provide a reasonable 

accommodation or a reasonable modification to policies, practices, or procedures to an 

individual who meets the definition of disability in section 3(1) [42 U.S.C. § 12102(1)] 

solely under subparagraph (C) of such section.  

 

§ 12202.  State immunity [Sec. 502] 

  

A State shall not be immune under the eleventh amendment to the Constitution of the 
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United States from an action in a Federal or State court of competent jurisdiction for a 

violation of this Act. In any action against a State for a violation of the requirements of 

this Act, remedies (including remedies both at law and in equity) are available for such a 

violation to the same extent as such remedies are available for such a violation in an 

action against any public or private entity other than a State. 

 

§ 12203.  Prohibition against retaliation and coercion [Sec. 503]  

 

(a) Retaliation. No person shall discriminate against any individual because such 

individual has opposed any act or practice made unlawful by this Act or because such 

individual made a charge, testified, assisted, or participated in any manner in an 

investigation, proceeding, or hearing under this Act. 

  

(b) Interference, coercion, or intimidation. It shall be unlawful to coerce, intimidate, 

threaten, or interfere with any individual in the exercise or enjoyment of, or on account of 

his or her having exercised or enjoyed, or on account of his or her having aided or 

encouraged any other individual in the exercise or enjoyment of, any right granted or 

protected by this Act. 

  

(c) Remedies and procedures. The remedies and procedures available under sections 107, 

203, and 308 of this Act [42 U.S.C. §§ 12117, 12133, 12188] shall be available to 

aggrieved persons for violations of subsections (a) and (b), with respect to title I, title II 

and title III [42 U.S.C. §§ 12111 et seq., 12131 et seq., 12181 et seq.], respectively. 

 

§ 12204.  Regulations by Architectural and Transportation Barriers Compliance 

Board [Sec. 504] 

  

(a) Issuance of guidelines. Not later than 9 months after the date of enactment of this Act 

[enacted July 26, 1990], the Architectural and Transportation Barriers Compliance Board 

shall issue minimum guidelines that shall supplement the existing Minimum Guidelines 

and Requirements for Accessible Design for purposes of titles II and III of this Act [42 

U.S.C. §§ 12131 et seq., 12181 et seq.]. 

  

(b) Contents of guidelines. The supplemental guidelines issued under subsection (a) of 

this section shall establish additional requirements, consistent with this Act, to ensure that 

buildings, facilities, rail passenger cars, and vehicles are accessible, in terms of 

architecture and design, transportation, and communication, to individuals with 

disabilities. 

  

(c) Qualified historic properties. 

   (1) In general. The supplemental guidelines issued under subsection (a) shall include 

procedures and requirements for alterations that will threaten or destroy the historic 

significance of qualified historic buildings and facilities as defined in 4.1.7(1)(a) of the 

Uniform Federal Accessibility Standards. 
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   (2) Sites eligible for listing in National Register. With respect to alterations of buildings 

or facilities that are eligible for listing in the National Register of Historic Places under 

the National Historic Preservation Act (16 U.S.C. 470 et seq.), the guidelines described in 

paragraph (1) shall, at a minimum, maintain the procedures and requirements established 

in 4.1.7 (1) and (2) of the Uniform Federal Accessibility Standards. 

   (3) Other sites. With respect to alterations of buildings or facilities designated as 

historic under State or local law, the guidelines described in paragraph (1) shall establish 

procedures equivalent to those established by 4.1.7(1)(b) and (c) of the Uniform Federal 

Accessibility Standards, and shall require, at a minimum, compliance with the 

requirements established in 4.1.7(2) of such standards. 

 

§ 12205.  Attorney’s fees [Sec. 505] 

  

In any action or administrative proceeding commenced pursuant to this Act, the court or 

agency, in its discretion, may allow the prevailing party, other than the United States, a 

reasonable attorney's fee, including litigation expenses, and costs, and the United States 

shall be liable for the foregoing the same as a private individual. 

 

§ 12205a.  Rule of construction regarding regulatory authority [Sec. 506] 

  

The authority to issue regulations granted to the Equal Employment Opportunity 

Commission, the Attorney General, and the Secretary of Transportation under this Act 

includes the authority to issue regulations implementing the definitions of disability in 

section 3 [42 U.S.C. § 12102] (including rules of construction) and the definitions in 

section 4 [42 U.S.C. § 12103], consistent with the ADA Amendments Act of 2008. 

 

§ 12206.  Technical assistance [Sec. 507] 

  

(a) Plan for assistance. 

   (1) In general. Not later than 180 days after the date of enactment of this Act [enacted 

July 26, 1990], the Attorney General, in consultation with the Chair of the Equal 

Employment Opportunity Commission, the Secretary of Transportation, the Chair of the 

Architectural and Transportation Barriers Compliance Board, and the Chairman of the 

Federal Communications Commission, shall develop a plan to assist entities covered 

under this Act, and other Federal agencies, in understanding the responsibility of such 

entities and agencies under this Act. 

   (2) Publication of plan. The Attorney General shall publish the plan referred to in 

paragraph (1) for public comment in accordance with subchapter II of chapter 5 of title 5, 

United States Code [5 U.S.C. §§ 551 et seq.] (commonly known as the Administrative 

Procedure Act). 

  

(b) Agency and public assistance. The Attorney General may obtain the assistance of 

other Federal agencies in carrying out subsection (a), including the National Council on 
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Disability, the President's Committee on Employment of People with Disabilities, the 

Small Business Administration, and the Department of Commerce. 

  

(c) Implementation. 

   (1) Rendering assistance. Each Federal agency that has responsibility under paragraph 

(2) for implementing this Act may render technical assistance to individuals and 

institutions that have rights or duties under the respective title or titles for which such 

agency has responsibility. 

   (2) Implementation of Titles. 

      (A) Title I. The Equal Employment Opportunity Commission and the Attorney 

General shall implement the plan for assistance developed under subsection (a), for title I 

[42 U.S.C. §§ 12111 et seq.]. 

     (B) Title II. 

         (i) Subtitle A. The Attorney General shall implement such plan for assistance for 

subtitle A of title II [42 U.S.C. §§ 12131 et seq.]. 

         (ii) Subtitle B. The Secretary of Transportation shall implement such plan for 

assistance for subtitle B of title II [42 U.S.C. §§ 12141 et seq.]. 

      (C) Title III. The Attorney General, in coordination with the Secretary of 

Transportation and the Chair of the Architectural Transportation Barriers Compliance 

Board, shall implement such plan for assistance for title III [42 U.S.C. §§ 12181 et seq.], 

except for section 304 [42 U.S.C. § 12184], the plan for assistance for which shall be 

implemented by the Secretary of Transportation. 

      (D) Title IV. The Chairman of the Federal Communications Commission, in 

coordination with the Attorney General, shall implement such plan for assistance for title 

IV. 

   (3) Technical assistance manuals. Each Federal agency that has responsibility under 

paragraph (2) for implementing this Act shall, as part of its implementation 

responsibilities, ensure the availability and provision of appropriate technical assistance 

manuals to individuals or entities with rights or duties under this Act no later than six 

months after applicable final regulations are published under titles I, II, III, and IV. 

  

(d) Grants and contracts. 

   (1) In general. Each Federal agency that has responsibility under subsection (c)(2) for 

implementing this Act may make grants or award contracts to effectuate the purposes of 

this section, subject to the availability of appropriations. Such grants and contracts may 

be awarded to individuals, institutions not organized for profit and no part of the net 

earnings of which inures to the benefit of any private shareholder or individual (including 

educational institutions), and associations representing individuals who have rights or 

duties under this Act. Contracts may be awarded to entities organized for profit, but such 

entities may not be the recipients or [of] grants described in this paragraph. 

   (2) Dissemination of information. Such grants and contracts, among other uses, may be 

designed to ensure wide dissemination of information about the rights and duties 

established by this Act and to provide information and technical assistance about 

techniques for effective compliance with this Act. 

  

(e) Failure to receive assistance. An employer, public accommodation, or other entity 
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covered under this Act shall not be excused from compliance with the requirements of 

this Act because of any failure to receive technical assistance under this section, 

including any failure in the development or dissemination of any technical assistance 

manual authorized by this section. 

 

§ 12207.  Federal wilderness areas [Sec. 508] 

  

(a) Study. The National Council on Disability shall conduct a study and report on the 

effect that wilderness designations and wilderness land management practices have on 

the ability of individuals with disabilities to use and enjoy the National Wilderness 

Preservation System as established under the Wilderness Act (16 U.S.C. 1131 et seq.). 

  

(b) Submission of report. Not later than 1 year after the enactment of this Act [enacted 

July 26, 1990], the National Council on Disability shall submit the report required under 

subsection (a) to Congress. 

  

(c) Specific wilderness access. 

   (1) In general. Congress reaffirms that nothing in the Wilderness Act is to be construed 

as prohibiting the use of a wheelchair in a wilderness area by an individual whose 

disability requires use of a wheelchair, and consistent with the Wilderness Act no agency 

is required to provide any form of special treatment or accommodation, or to construct 

any facilities or modify any conditions of lands within a wilderness area in order to 

facilitate such use. 

   (2) Definition. For purposes of paragraph (1), the term "wheelchair" means a device 

designed solely for use by a mobility-impaired person for locomotion, that is suitable for 

use in an indoor pedestrian area. 

 

§ 12208.  Transvestites [Sec. 509] 

  

For the purposes of this Act, the term "disabled" or "disability" shall not apply to an 

individual solely because that individual is a transvestite. 

 

§ 12209.  Coverage of Congress and the Agencies of the Legislative Branch [Sec. 

510]  

 

(a) Coverage of the Senate. - 

(1) Commitment to Rule XLII. - The Senate reaffirms its commitment to Rule XLII 

of the Standing Rules of the Senate which provides as follows: 

―No member, officer, or employee of the Senate shall, with respect to employment by 

the Senate or any office thereof- 

―(a) fail or refuse to hire an individual; 

―(b) discharge an individual; or  
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―(c) otherwise discriminate against an individual with respect to promotion, 

compensation, or terms, conditions, or privileges of employment on the basis of such 

individual’s race, color, religion, sex, national origin, age, or state of physical 

handicap.‖ 

(2) Matters other than employment. - 

(A) In general. - The rights and protections under this chapter shall, subject to 

subparagraph (B), apply with respect to the conduct of the Senate regarding matters 

other than employment. 

(B) Remedies. - The Architect of the Capitol shall establish remedies and 

procedures to be utilized with respect to the rights and protections provided pursuant to 

subparagraph (A). Such remedies and procedures shall apply exclusively, after 

approval in accordance with subparagraph (C). 

(C) Proposed remedies and procedures. - For purposes of subparagraph (B), the 

Architect of the Capitol shall submit proposed remedies and procedures to the Senate 

Committee on Rules and Administration. The remedies and procedures shall be 

effective upon the approval of the Committee on Rules and Administration. 

(3) Exercise of rulemaking power. - Notwithstanding any other provision of law, 

enforcement and adjudication of the rights and protections referred to in paragraph 

(2)(A) shall be within the exclusive jurisdiction of the United States Senate. The 

provisions of paragraph (1), (2) are enacted by the Senate as an exercise of the 

rulemaking power of the Senate, with full recognition of the right of the Senate to 

change its rules, in the same manner, and to the same extent, as in the case of any other 

rule of the Senate. 

 

(b) Coverage of the House of Representatives. - 

(1) In general. - Notwithstanding any other provision of this chapter or of law, the 

purposes of this chapter shall, subject to paragraphs (2) and (3), apply in their entirety 

to the House of Representatives. 

(2) Employment in the House. - 

(A) Application. - The rights and protections under this chapter shall, subject to 

subparagraph (B), apply with respect to any employee in an employment position in 

the House of Representatives and any employing authority of the House of 

Representatives. 

(B) Administration. - 

(i) In general. - In the administration of this paragraph, the remedies and 

procedures made applicable pursuant to the resolution described in clause (ii) shall 

apply exclusively. 

(ii) Resolution. - The resolution referred to in clause (i) is House Resolution 

15 of the One Hundred First Congress, as agreed to January 3, 1989, or any other 

provision that continues in effect the provisions of, or is a successor to, the Fair 

Employment Practices Resolution (House Resolution 558 of the One Hundredth 

Congress, as agreed to October 4, 1988). 

(C) Exercise of rulemaking power. - The provisions of subparagraph (B) are 

enacted by the House of Representatives as an exercise of the rulemaking power of the 

House of Representatives, with full recognition of the right of the House to change its 
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rules, in the same manner, and to the same extent as in the case of any other rule of the 

House. 

(3) Matters other than employment. - 

(A) In general. - The rights and protections under this chapter shall, subject to 

subparagraph (B), apply with respect to the conduct of the House of Representatives 

regarding matters other than employment. 

(B) Remedies. - The Architect of the Capitol shall establish remedies and 

procedures to be utilized with respect to the rights and protections provided pursuant to 

subparagraph (A). Such remedies and procedures shall apply exclusively, after 

approval in accordance with subparagraph (C). 

(C) Approval. - For purposes of subparagraph (B), the Architect of the Capitol 

shall submit proposed remedies and procedures to the Speaker of the House of 

Representatives. The remedies and procedures shall be effective upon the approval of 

the Speaker, after consultation with the House Office Building Commission. 

(c) Instrumentalities of Congress. - 

(1) In general. - The rights and protections under this chapter shall, subject to 

paragraph (2), apply with respect to the conduct of each instrumentality of the 

Congress. 

(2) Establishment of remedies and procedures by instrumentalities. - The chief 

official of each instrumentality of the Congress shall establish remedies and procedures 

to be utilized with respect to the rights and protections provided pursuant to paragraph 

(1). Such remedies and procedures shall apply exclusively, except for the employees 

who are defined as Senate employees, in section 201(c)(1) of the Civil Rights Act of 

1991. 

(3) Report to Congress. - The chief official of each instrumentality of the Congress 

shall, after establishing remedies and procedures for purposes of paragraph (2), submit 

to the Congress a report describing the remedies and procedures. 

(4) Definition of instrumentalities. - For purposes of this section, instrumentalities of 

the Congress include the following: the Architect of the Capitol, the Congressional 

Budget Office, the General Accounting Office, the Government Printing Office, the 

Library of Congress, the Office of Technology Assessment, and the United States 

Botanic Garden. 

(5) Construction. - Nothing in this section shall alter the enforcement procedures for 

individuals with disabilities provided in the General Accounting Office Personnel Act 

of 1980 [31 U.S.C. 731 et seq.] and regulations promulgated pursuant to that Act. 

 

§ 12210.  Illegal use of drugs [Sec. 511] 

  

(a) In general. For purposes of this Act, the term "individual with a disability" does not 

include an individual who is currently engaging in the illegal use of drugs, when the 

covered entity acts on the basis of such use. 

  

(b) Rules of construction. Nothing in subsection (a) shall be construed to exclude as an 

individual with a disability an individual who— 
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   (1) has successfully completed a supervised drug rehabilitation program and is no 

longer engaging in the illegal use of drugs, or has otherwise been rehabilitated 

successfully and is no longer engaging in such use; 

   (2) is participating in a supervised rehabilitation program and is no longer engaging in 

such use; or 

   (3) is erroneously regarded as engaging in such use, but is not engaging in such use; 

  

except that it shall not be a violation of this Act for a covered entity to adopt or 

administer reasonable policies or procedures, including but not limited to drug testing, 

designed to ensure that an individual described in paragraph (1) or (2) is no longer 

engaging in the illegal use of drugs; however, nothing in this section shall be construed to 

encourage, prohibit, restrict, or authorize the conducting of testing for the illegal use of 

drugs. 

  

(c) Health and other services. Notwithstanding subsection (a) and section 512(b)(3) [42 

U.S.C. § 12211(b)(3)], an individual shall not be denied health services, or services 

provided in connection with drug rehabilitation, on the basis of the current illegal use of 

drugs if the individual is otherwise entitled to such services. 

  

(d) "Illegal use of drugs" defined. 

   (1) In general. The term "illegal use of drugs" means the use of drugs, the possession or 

distribution of which is unlawful under the Controlled Substances Act (21 U.S.C. 812). 

Such term does not include the use of a drug taken under supervision by a licensed health 

care professional, or other uses authorized by the Controlled Substances Act or other 

provisions of Federal law. 

   (2) Drugs. The term "drug" means a controlled substance, as defined in schedules I 

through V of section 202 of the Controlled Substances Act [21 U.S.C. § 812]. 

 

§ 12211.  Definitions [Sec. 512] 

  

(a) Homosexuality and bisexuality. For purposes of the definition of "disability" in 

section 3(2), [42 U.S.C. § 12102(2)], homosexuality and bisexuality are not impairments 

and as such are not disabilities under this Act. 

  

(b) Certain conditions. Under this Act, the term "disability" shall not include-- 

   (1) transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, gender identity 

disorders not resulting from physical impairments, or other sexual behavior disorders; 

   (2) compulsive gambling, kleptomania, or pyromania; or 

   (3) psychoactive substance use disorders resulting from current illegal use of drugs. 

 

§ 12212.  Alternative means of dispute resolution [Sec. 514]  

 

Where appropriate and to the extent authorized by law, the use of alternative means of 

dispute resolution, including settlement negotiations, conciliation, facilitation, mediation, 
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factfinding, minitrials, and arbitration, is encouraged to resolve disputes arising under this 

Act. 

 

§ 12213.  Severability [Sec. 515] 

  

Should any provision in this Act be found to be unconstitutional by a court of law, such 

provision shall be severed from the remainder of the Act, and such action shall not affect 

the enforceability of the remaining provisions of the Act. 
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42 U.S.C. § 1981 

 

 

§ 1981.  Equal rights under the law  

 

(a) Statement of equal rights. All persons within the jurisdiction of the United States shall 

have the same right in every State and Territory to make and enforce contracts, to sue, be 

parties, give evidence, and to the full and equal benefit of all laws and proceedings for the 

security of persons and property as is enjoyed by white citizens, and shall be subject to 

like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no 

other. 

  

(b) "Make and enforce contracts" defined. For purposes of this section, the term "make 

and enforce contracts" includes the making, performance, modification, and termination 

of contracts, and the enjoyment of all benefits, privileges, terms, and conditions of the 

contractual relationship. 

  

(c) Protection against impairment. The rights protected by this section are protected 

against impairment by nongovernmental discrimination and impairment under color of 

State law. 
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42 U.S.C. § 1981a 

 

§ 1981a.  Damages in cases of intentional discrimination in employment  
 

(a) Right of recovery. 

(1) Civil rights. In an action brought by a complaining party under section 706 or 717 

of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5 [or 2000e-16]) against a respondent 

who engaged in unlawful intentional discrimination (not an employment practice that is 

unlawful because of its disparate impact) prohibited under section 703, 704, or 717 of 

the Act (42 U.S.C. 2000e-2 or 2000e-3 [or 2000e-16]), and provided that the 

complaining party cannot recover under section 1977 of the Revised Statutes (42 

U.S.C. 1981), the complaining party may recover compensatory and punitive damages 

as allowed in subsection (b), in addition to any relief authorized by section 706(g) of 

the Civil Rights Act of 1964 [42 U.S.C. § 2000e-5(g)], from the respondent. 

(2) Disability. In an action brought by a complaining party under the powers, remedies, 

and procedures set forth in section 706 or 717 of the Civil Rights Act of 1964 [42 

U.S.C. § 2000e-5 or 2000e-16] (as provided in section 107(a) of the Americans with 

Disabilities Act of 1990 (42 U.S.C. 12117(a)), and section 505(a)(1) of the 

Rehabilitation Act of 1973 (29 U.S.C. 794a(a)(1)), respectively) against a respondent 

who engaged in unlawful intentional discrimination (not an employment practice that is 

unlawful because of its disparate impact) under section 501 of the Rehabilitation Act of 

1973 (29 U.S.C. 791) and the regulations implementing section 501 [29 U.S.C. § 791], 

or who violated the requirements of section 501 of the Act [29 U.S.C. § 791] or the 

regulations implementing section 501 [29 U.S.C. § 791] concerning the provision of a 

reasonable accommodation, or section 102 of the Americans with Disabilities Act of 

1990 (42 U.S.C. 12112), or committed a violation of section 102(b)(5) of the Act [42 

U.S.C. § 12112(b)(5)], against an individual, the complaining party may recover 

compensatory and punitive damages as allowed in subsection (b), in addition to any 

relief authorized by section 706(g) of the Civil Rights Act of 1964 [42 U.S.C. § 2000e-

5(g)], from the respondent. 

 

   (3) Reasonable accommodation and good faith effort. In cases where a discriminatory 

practice involves the provision of a reasonable accommodation pursuant to section 

102(b)(5) of the Americans with Disabilities Act of 1990 [42 U.S.C. § 12112(b)(5)] or 

regulations implementing section 501 of the Rehabilitation Act of 1973 [29 U.S.C. § 

791], damages may not be awarded under this section where the covered entity 

demonstrates good faith efforts, in consultation with the person with the disability who 

has informed the covered entity that accommodation is needed, to identify and make a 

reasonable accommodation that would provide such individual with an equally 

effective opportunity and would not cause an undue hardship on the operation of the 

business. 

  

(b) Compensatory and punitive damages. 

   (1) Determination of punitive damages. A complaining party may recover punitive 

damages under this section against a respondent (other than a government, government 
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agency or political subdivision) if the complaining party demonstrates that the 

respondent engaged in a discriminatory practice or discriminatory practices with malice 

or with reckless indifference to the federally protected rights of an aggrieved 

individual. 

 

   (2) Exclusions from compensatory damages. Compensatory damages awarded under 

this section shall not include backpay, interest on backpay, or any other type of relief 

authorized under section 706(g) of the Civil Rights Act of 1964 [42 U.S.C. § 2000e-

5(g)]. 

 

   (3) Limitations. The sum of the amount of compensatory damages awarded under this 

section for future pecuniary losses, emotional pain, suffering, inconvenience, mental 

anguish, loss of enjoyment of life, and other nonpecuniary losses, and the amount of 

punitive damages awarded under this section, shall not exceed, for each complaining 

party-- 

      (A) in the case of a respondent who has more than 14 and fewer than 101 

employees in each of 20 or more calendar weeks in the current or preceding calendar 

year, $ 50,000; 

      (B) in the case of a respondent who has more than 100 and fewer than 201 

employees in each of 20 or more calendar weeks in the current or preceding calendar 

year, $ 100,000; and 

      (C) in the case of a respondent who has more than 200 and fewer than 501 

employees in each of 20 or more calendar weeks in the current or preceding calendar 

year, $ 200,000; and 

      (D) in the case of a respondent who has more than 500 employees in each of 20 or 

more calendar weeks in the current or preceding calendar year, $ 300,000. 

 (4) Construction. Nothing in this section shall be construed to limit the scope of, or the 

relief available under, section 1977 of the Revised Statutes (42 U.S.C. 1981). 

  

(c) Jury trial. If a complaining party seeks compensatory or punitive damages under this 

section-- 

   (1) any party may demand a trial by jury; and 

   (2) the court shall not inform the jury of the limitations described in subsection (b)(3). 

  

(d) Definitions. As used in this section: 

 

   (1) Complaining party. The term "complaining party" means— 

      (A) in the case of a person seeking to bring an action under subsection (a)(1), the 

Equal Employment Opportunity Commission, the Attorney General, or a person who 

may bring an action or proceeding under title VII of the Civil Rights Act of 1964 (42 

U.S.C. 2000e et seq.); or 

     (B) in the case of a person seeking to bring an action under subsection (a)(2), the 

Equal Employment Opportunity Commission, the Attorney General, a person who may 

bring an action or proceeding under section 505(a)(1) of the Rehabilitation Act of 1973 

(29 U.S.C. 794a(a)(1)), or a person who may bring an action or proceeding under title I 

of the Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et seq.). 
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   (2) Discriminatory practice. The term "discriminatory practice" means the 

discrimination described in paragraph (1), or the discrimination or the violation 

described in paragraph (2), of subsection (a). 
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Civil Rights Act of 1991 

(102 P.L. 166) 

 

An Act to amend the Civil Rights Act of 1964 to strengthen and improve Federal civil 

rights laws, to provide for damages in cases of intentional employment discrimination, to 

clarify provisions regarding disparate impact actions, and for other purposes. 

 

Be it enacted by the Senate and House of Representatives of the United States of America 

in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the "Civil Rights Act of 1991". 

SEC. 2. FINDINGS. 

The Congress finds that – 

   (1) additional remedies under Federal law are needed to deter unlawful harassment and 

intentional discrimination in the workplace; 

   (2) the decision of the Supreme Court in Wards Cove Packing Co. v. Atonio, 490 U.S. 

642 (1989) has weakened the scope and effectiveness of Federal civil rights protections; 

and 

   (3) legislation is necessary to provide additional protections against unlawful 

discrimination in employment. 

SEC. 3. PURPOSES. 

 The purposes of this Act are – 

   (1) to provide appropriate remedies for intentional discrimination and unlawful 

harassment in the workplace; 

   (2) to codify the concepts of "business necessity" and "job related" enunciated by the 

Supreme Court in Griggs v. Duke Power Co., 401 U.S. 424 (1971), and in the other 

Supreme Court decisions prior to Wards Cove Packing Co. v. Atonio, 490 U.S. 642 

(1989); 

 

   (3) to confirm statutory authority and provide statutory guidelines for the adjudication 

of disparate impact suits under title VII of the Civil Rights Act of 1964 (42 U.S.C. 2000e 

et seq.); and 

 

   (4) to respond to recent decisions of the Supreme Court by expanding the scope of 

relevant civil rights statutes in order to provide adequate protection to victims of 

discrimination. 

  

TITLE I -- FEDERAL CIVIL RIGHTS REMEDIES 

§ 101. Prohibition Against All Racial Discrimination in the Making and 

Enforcement of Contracts  

 

Section 1977 of the Revised Statutes (42 U.S.C. 1981) is amended -- 

   (1) by inserting "(a)" before "All persons within"; and 

   (2) by adding at the end the following new subsections: 
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"(b) For purposes of this section, the term 'make and enforce contracts' includes the 

making, performance, modification, and termination of contracts, and the enjoyment of 

all benefits, privileges, terms, and conditions of the contractual relationship. 

  

"(c) The rights protected by this section are protected against impairment by 

nongovernmental discrimination and impairment under color of State law.". 

  

§ 102.  Damages in Cases of Intentional Discrimination  
The Revised Statutes are amended by inserting after section 1977 (42 U.S.C. 1981) the 

following new section: 

"SEC. 1977A. DAMAGES IN CASES OF INTENTIONAL DISCRIMINATION IN 

EMPLOYMENT. 
  

"(a) Right of Recovery – 

   "(1) Civil rights. In an action brought by a complaining party under section 706 or 717 

of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5) against a respondent who engaged in 

unlawful intentional discrimination (not an employment practice that is unlawful because 

of its disparate impact) prohibited under section 703, 704, or 717 of the Act (42 U.S.C. 

2000e-2 or 2000e-3), and provided that the complaining party cannot recover under 

section 1977 of the Revised Statutes (42 U.S.C. 1981), the complaining party may 

recover compensatory and punitive damages as allowed in subsection (b), in addition to 

any relief authorized by section 706(g) of the Civil Rights Act of 1964, from the 

respondent. 

   "(2) Disability. In an action brought by a complaining party under the powers, 

remedies, and procedures set forth in section 706 or 717 of the Civil Rights Act of 1964 

(as provided in section 107(a) of the Americans with Disabilities Act of 1990 (42 U.S.C. 

12117(a)), and section 505(a)(1) of the Rehabilitation Act of 1973 (29 U.S.C. 

794a(a)(1)), respectively) against a respondent who engaged in unlawful intentional 

discrimination (not an employment practice that is unlawful because of its disparate 

impact) under section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791) and the 

regulations implementing section 501, or who violated the requirements of section 501 of 

the Act or the regulations implementing section 501 concerning the provision of a 

reasonable accommodation, or section 102 of the Americans with Disabilities Act of 

1990 (42 U.S.C. 12112), or committed a violation of section 102(b)(5) of the Act, against 

an individual, the complaining party may recover compensatory and punitive damages as 

allowed in subsection (b), in addition to any relief authorized by section 706(g) of the 

Civil Rights Act of 1964, from the respondent. 

   "(3) Reasonable accommodation and good faith effort. In cases where a discriminatory 

practice involves the provision of a reasonable accommodation pursuant to section 

102(b)(5) of the Americans with Disabilities Act of 1990 or regulations implementing 

section 501 of the Rehabilitation Act of 1973, damages may not be awarded under this 

section where the covered entity demonstrates good faith efforts, in consultation with the 

person with the disability who has informed the covered entity that accommodation is 

needed, to identify and make a reasonable accommodation that would provide such 
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individual with an equally effective opportunity and would not cause an undue hardship 

on the operation of the business. 

"(b) Compensatory and Punitive Damages – 

   "(1) Determination of punitive damages. A complaining party may recover punitive 

damages under this section against a respondent (other than a government, government 

agency or political subdivision) if the complaining party demonstrates that the respondent 

engaged in a discriminatory practice or discriminatory practices with malice or with 

reckless indifference to the federally protected rights of an aggrieved individual. 

   "(2) Exclusions from compensatory damages. Compensatory damages awarded under 

this section shall not include backpay, interest on backpay, or any other type of relief 

authorized under section 706(g) of the Civil Rights Act of 1964. 

   "(3) Limitations. The sum of the amount of compensatory damages awarded under this 

section for future pecuniary losses, emotional pain, suffering, inconvenience, mental 

anguish, loss of enjoyment of life, and other nonpecuniary losses, and the amount of 

punitive damages awarded under this section, shall not exceed, for each complaining 

party – 

   "(A) in the case of a respondent who has more than 14 and fewer than 101 employees 

in each of 20 or more calendar weeks in the current or preceding calendar year, $ 50,000; 

   "(B) in the case of a respondent who has more than 100 and fewer than 201 employees 

in each of 20 or more calendar weeks in the current or preceding calendar year, $ 

100,000; and 

   "(C) in the case of a respondent who has more than 200 and fewer than 501 employees 

in each of 20 or more calendar weeks in the current or preceding calendar year, $ 

200,000; and 

   "(D) in the case of a respondent who has more than 500 employees in each of 20 or 

more calendar weeks in the current or preceding calendar year, $ 300,000. 

 

   "(4) Construction. Nothing in this section shall be construed to limit the scope of, or the 

relief available under, section 1977 of the Revised Statutes (42 U.S.C. 1981). 

  

"(c) Jury Trial. If a complaining party seeks compensatory or punitive damages under this 

section – 

   "(1) any party may demand a trial by jury; and 

   "(2) the court shall not inform the jury of the limitations described in subsection (b)(3). 

  

"(d) Definitions. As used in this section: 

  "(1) Complaining party. The term 'complaining party' means – 

   "(A) in the case of a person seeking to bring an action under subsection (a)(1), the 

Equal Employment Opportunity Commission, the Attorney General, or a person who 

may bring an action or proceeding under title VII of the Civil Rights Act of 1964 (42 

U.S.C. 2000e et seq.); or 

   "(B) in the case of a person seeking to bring an action under subsection (a)(2), the 

Equal Employment Opportunity Commission, the Attorney General, a person who may 

bring an action or proceeding under section 505(a)(1) of the Rehabilitation Act of 1973 

(29 U.S.C. 794a(a)(1)), or a person who may bring an action or proceeding under title I of 

the  Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et seq.). 
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   "(2) Discriminatory practice. The term 'discriminatory practice' means the 

discrimination described in paragraph (1), or the discrimination or the violation described 

in paragraph (2), of subsection (a). 

  

 § 103. Attorney’s Fees 

  

The last sentence of section 722 of the Revised Statutes (42 U.S.C. 1988) is amended by 

inserting ", 1977A" after "1977". 

 

  

§104.  Definitions 

 

Section 701 of the Civil Rights Act of 1964 (42 U.S.C. 2000e) is amended by adding at 

the end the following new subsections: 

 

 "(l) The term 'complaining party' means the Commission, the Attorney General, or a 

person who may bring an action or proceeding under this title. 

  

"(m) The term 'demonstrates' means meets the burdens of production and persuasion. 

  

"(n) The term 'respondent' means an employer, employment agency, labor organization, 

joint labor-management committee controlling apprenticeship or other training or 

retraining program, including an on-the-job training program, or Federal entity subject to 

section 717.". 

 

 § 105.  Burden of Proof in Disparate Impact Cases  

  

(a) Section 703 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-2) is amended by 

adding at the end the following new subsection: 

  

"(k)(1)(A) An unlawful employment practice based on disparate impact is established 

under this title only if – 

   "(i) a complaining party demonstrates that a respondent uses a particular employment 

practice that causes a disparate impact on the basis of race, color, religion, sex, or 

national origin and the respondent fails to demonstrate that the challenged practice is job 

related for the position in question and consistent with business necessity; or 

   "(ii) the complaining party makes the demonstration described in subparagraph (C) 

with respect to an alternative employment practice and the respondent refuses to adopt 

such alternative employment practice. 

   "(B)(i) With respect to demonstrating that a particular employment practice causes a 

disparate impact as described in subparagraph (A)(i), the complaining party shall 

demonstrate that each particular challenged employment practice causes a disparate 

impact, except that if the complaining party can demonstrate to the court that the 

elements of a respondent's decisionmaking process are not capable of separation for 

analysis, the decisionmaking process may be analyzed as one employment practice. 

   "(ii) If the respondent demonstrates that a specific employment practice does not cause 
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the disparate impact, the respondent shall not be required to demonstrate that such 

practice is required by business necessity. 

 

   "(C) The demonstration referred to by subparagraph (A)(ii) shall be in accordance with 

the law as it existed on June 4, 1989, with respect to the concept of 'alternative 

employment practice'. 

   "(2) A demonstration that an employment practice is required by business necessity 

may not be used as a defense against a claim of intentional discrimination under this title. 

   "(3) Notwithstanding any other provision of this title, a rule barring the employment of 

an individual who currently and knowingly uses or possesses a controlled substance, as 

defined in schedules I and II of section 102(6) of the Controlled Substances Act (21 

U.S.C. 802(6)), other than the use or possession of a drug taken under the supervision of 

a licensed health care professional, or any other use or possession authorized by the 

Controlled Substances Act or any other provision of Federal law, shall be considered an 

unlawful employment practice under this title only if such rule is adopted or applied with 

an intent to discriminate because of race, color, religion, sex, or national origin.". 

  

(b) No statements other than the interpretive memorandum appearing at Vol. 137 

Congressional Record S 15276 (daily ed. Oct. 25, 1991) shall be considered legislative 

history of, or relied upon in any way as legislative history in construing or applying, any 

provision of this Act that relates to Wards Cove -- Business 

necessity/cumulation/alternative business practice. 

 

 § 106. Prohibition Against Discriminatory Use of Test Scores  

  

Section 703 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-2) (as amended by section 

105) is further amended by adding at the end the following new subsection: 

  

"(l) It shall be an unlawful employment practice for a respondent, in connection with the 

selection or referral of applicants or candidates for employment or promotion, to adjust 

the scores of, use different cutoff scores for, or otherwise alter the results of, employment 

related tests on the basis of race, color, religion, sex, or national origin.". 

  

 § 107. Clarifying Prohibition Against Impermissible Consideration of Race, Color, 

Religion, Sex, or National Origin in Employment Practices. 

 

 (a) In General. Section 703 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-2) (as 

amended by sections 105 and 106) is further amended by adding at the end the following 

new subsection: 

 

 "(m) Except as otherwise provided in this title, an unlawful employment practice is 

established when the complaining party demonstrates that race, color, religion, sex, or 

national origin was a motivating factor for any employment practice, even though other 

factors also motivated the practice.". 
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(b) Enforcement Provisions. Section 706(g) of such Act (42 U.S.C. 2000e-5(g)) is 

amended – 

   (1) by designating the first through third sentences as paragraph (1); 

   (2) by designating the fourth sentence as paragraph (2)(A) and indenting accordingly; 

and 

   (3) by adding at the end the following new subparagraph: 

   "(B) On a claim in which an individual proves a violation under section 703(m) and a 

respondent demonstrates that the respondent would have taken the same action in the 

absence of the impermissible motivating factor, the court -- 

   "(i) may grant declaratory relief, injunctive relief (except as provided in clause (ii)), and 

attorney's fees and costs demonstrated to be directly attributable only to the pursuit of a 

claim under section 703(m); and 

   "(ii) shall not award damages or issue an order requiring any admission, reinstatement, 

hiring, promotion, or payment, described in subparagraph (A).". 

  

§ 108. Facilitating Prompt and Orderly Resolution of Challenges to Employment 

Practices Implementing Litigated or Consent Judgments or Orders 

 

 Section 703 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-2) (as amended by 

sections 105, 106, and 107 of this title) is further amended by adding at the end the 

following new subsection: 

 

"(n)(1)(A) Notwithstanding any other provision of law, and except as provided in 

paragraph (2), an employment practice that implements and is within the scope of a 

litigated or consent judgment or order that resolves a claim of employment discrimination 

under the Constitution or Federal civil rights laws may not be challenged under the 

circumstances described in subparagraph (B). 

 

   "(B) A practice described in subparagraph (A) may not be challenged in a claim under 

the Constitution or Federal civil rights laws – 

   "(i) by a person who, prior to the entry of the judgment or order described in 

subparagraph (A), had – 

   "(I) actual notice of the proposed judgment or order sufficient to apprise such person 

that such judgment or order might adversely affect the interests and legal rights of such 

person and that an opportunity was available to present objections to such judgment or 

order by a future date certain; and 

   "(II) a reasonable opportunity to present objections to such judgment or order; or 

   "(ii) by a person whose interests were adequately represented by another person who 

had previously challenged the judgment or order on the same legal grounds and with a 

similar factual situation, unless there has been an intervening change in law or fact. 

   "(2) Nothing in this subsection shall be construed to -- 

   "(A) alter the standards for intervention under rule 24 of the Federal Rules of Civil 

Procedure or apply to the rights of parties who have successfully intervened pursuant to 

such rule in the proceeding in which the parties intervened; 

   "(B) apply to the rights of parties to the action in which a litigated or consent judgment 
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or order was entered, or of members of a class represented or sought to be represented in 

such action, or of members of a group on whose behalf relief was sought in such action 

by the Federal Government; 

   "(C) prevent challenges to a litigated or consent judgment or order on the ground that 

such judgment or order was obtained through collusion or fraud, or is transparently 

invalid or was entered by a court lacking subject matter jurisdiction; or 

   "(D) authorize or permit the denial to any person of the due process of law required by 

the Constitution. 

   "(3) Any action not precluded under this subsection that challenges an employment 

consent judgment or order described in paragraph (1) shall be brought in the court, and if 

possible before the judge, that entered such judgment or order. Nothing in this subsection 

shall preclude a transfer of such action pursuant to section 1404 of title 28, United States 

Code.". 

  

 § 109. Protection of Extraterritorial Employment  
  

(a) Definition of Employee. Section 701(f) of the Civil Rights Act of 1964 (42 U.S.C. 

2000e(f)) and section 101(4) of the Americans with Disabilities Act of 1990 (42 U.S.C. 

12111(4)) are each amended by adding at the end the following: "With respect to 

employment in a foreign country, such term includes an individual who is a citizen of the 

United States.". 

  

(b) Exemption – 

   (1) Civil rights act of 1964. Section 702 of the Civil Rights Act of 1964 (42 U.S.C. 

2000e-1) is amended -- 

 

   (A) by inserting "(a)" after "Sec. 702."; and 

   (B) by adding at the end the following: 

  

"(b) It shall not be unlawful under section 703 or 704 for an employer (or a corporation 

controlled by an employer), labor organization, employment agency, or joint labor-

management committee controlling apprenticeship or other training or retraining 

(including on-the-job training programs) to take any action otherwise prohibited by such 

section, with respect to an employee in a workplace in a foreign country if compliance 

with such section would cause such employer (or such corporation), such organization, 

such agency, or such committee to violate the law of the foreign country in which such 

workplace is located. 

  

"(c)(1) If an employer controls a corporation whose place of incorporation is a foreign 

country, any practice prohibited by section 703 or 704 engaged in by such corporation 

shall be presumed to be engaged in by such employer. 

   "(2) Sections 703 and 704 shall not apply with respect to the foreign operations of an 

employer that is a foreign person not controlled by an American employer. 

   "(3) For purposes of this subsection, the determination of whether an employer controls 

a corporation shall be based on – 

   "(A) the interrelation of operations; 
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   "(B) the common management; 

   "(C) the centralized control of labor relations; and 

   "(D) the common ownership or financial control, of the employer and the corporation.". 

   (2) Americans with disabilities act of 1990. Section 102 of the Americans with 

Disabilities Act of 1990 (42 U.S.C. 12112) is amended – 

   (A) by redesignating subsection (c) as subsection (d); and 

   (B) by inserting after subsection (b) the following new subsection: 

 "(c) Covered Entities in Foreign Countries. – 

   "(1) In general. It shall not be unlawful under this section for a covered entity to take 

any action that constitutes discrimination under this section with respect to an employee 

in a workplace in a foreign country if compliance with this section would cause such 

covered entity to violate the law of the foreign country in which such workplace is 

located. 

   "(2) Control of corporation. – 

   "(A) Presumption. If an employer controls a corporation whose place of incorporation 

is a foreign country, any practice that constitutes discrimination under this section and is 

engaged in by such corporation shall be presumed to be engaged in by such employer. 

   "(B) Exception. This section shall not apply with respect to the foreign operations of an 

employer that is a foreign person not controlled by an American employer. 

   "(C) Determination. For purposes of this paragraph, the determination of whether an 

employer controls a corporation shall be based on – 

   "(i) the interrelation of operations; 

   "(ii) the common management; 

   "(iii) the centralized control of labor relations; and 

   "(iv) the common ownership or financial control, 

of the employer and the corporation.". 

  

(c)  Application of Amendments. The amendments made by this section shall not apply 

with respect to conduct occurring before the date of the enactment of this Act. 

  

§ 110. Technical Assistance Training Institute 
 

 (a) Technical Assistance. Section 705 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-

4) is amended by adding at the end the following new subsection: 

  

"(j)(1) The Commission shall establish a Technical Assistance Training Institute, through 

which the Commission shall provide technical assistance and training regarding the laws 

and regulations enforced by the Commission. 

   "(2) An employer or other entity covered under this title shall not be excused from 

compliance with the requirements of this title because of any failure to receive technical 

assistance under this subsection. 

   "(3) There are authorized to be appropriated to carry out this subsection such sums as 

may be necessary for fiscal year 1992.". 

 

 (b) Effective Date. The amendment made by this section shall take effect on the date of 

the enactment of this Act. 
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 § 111. Education and Outreach 

  

Section 705(h) of the Civil Rights Act of 1964 (42 U.S.C. 2000e-4(h)) is amended -- 

   (1) by inserting "(1)" after "(h)"; and 

   (2) by adding at the end the following new paragraph: 

   "(2) In exercising its powers under this title, the Commission shall carry out educational 

and outreach activities (including dissemination of information in languages other than 

English) targeted to – 

   "(A) individuals who historically have been victims of employment discrimination and 

have not been equitably served by the Commission; and 

   "(B) individuals on whose behalf the Commission has authority to enforce any other 

law prohibiting employment discrimination, concerning rights and obligations under this 

title or such law, as the case may be.". 

   

§ 112. Expansion of Right to Challenge Discriminatory Seniority Systems  

 

 Section 706(e) of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5(e)) is amended -- 

     (1) by inserting "(1)" before "A charge under this section"; and 

  (2) by adding at the end the following new paragraph: 

   "(2) For purposes of this section, an unlawful employment practice occurs, with 

respect to a seniority system that has been adopted for an intentionally discriminatory 

purpose in violation of this title (whether or not that discriminatory purpose is apparent 

on the face of the seniority provision), when the seniority system is adopted, when an 

individual becomes subject to the seniority system, or when a person aggrieved is injured 

by the application of the seniority system or provision of the system.". 

  

§ 113. Authorizing Award of Expert Fees 
 

 (a) Revised Statutes. Section 722 of the Revised Statutes is amended -- 

   (1) by designating the first and second sentences as subsections (a) and (b), 

respectively, and indenting accordingly; and 

   (2) by adding at the end the following new subsection: 

  

"(c) In awarding an attorney's fee under subsection (b) in any action or proceeding to 

enforce a provision of sections 1977 or 1977A of the Revised Statutes, the court, in its 

discretion, may include expert fees as part of the attorney's fee.". 

  

(b) Civil Rights Act of 1964. Section 706(k) of the Civil Rights Act of 1964 (42 U.S.C. 

2000e-5(k)) is amended by inserting "(including expert fees)" after "attorney's fee". 

   

§ 114. Providing for Interest and Extending the Statute of Limitations in Actions 

Against the Federal Government 

  

Section 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16) is amended -- 

   (1) in subsection (c), by striking "thirty days" and inserting "90 days"; and 
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   (2) in subsection (d), by inserting before the period ", and the same interest to 

compensate for delay in payment shall be available as in cases involving nonpublic 

parties.". 

   

§ 115. Notice of Limitations Period Under the Age Discrimination in Employment 

Act of 1967 

  

Section 7(e) of the Age Discrimination in Employment Act of 1967 (29 U.S.C. 626(e)) is 

amended – 

(1) by striking paragraph (2); 

(2)  by striking the paragraph designation in paragraph (1); 

(3) by striking "Sections 6 and" and inserting "Section"; and 

(4) by adding at the end the following: 

  

"If a charge filed with the Commission under this Act is dismissed or the proceedings of 

the Commission are otherwise terminated by the Commission, the Commission shall 

notify the person aggrieved. A civil action may be brought under this section by a person 

defined in section 11(a) against the respondent named in the charge within 90 days after 

the date of the receipt of such notice.". 

   

§ 116. Lawful Court-Ordered Remedies, Affirmative Action, and Conciliation 

Agreements not Affected  
  

Nothing in the amendments made by this title shall be construed to affect court-ordered 

remedies, affirmative action, or conciliation agreements, that are in accordance with the 

law. 

    

§ 117.  Coverage of House of Representatives and the Agencies of the Legislative 

Branch  
  

(a) Coverage of the House of Representatives – 

   (1) In general. Notwithstanding any provision of title VII of the Civil Rights Act of 

1964 (42 U.S.C. 2000e et seq.) or of other law, the purposes of such title shall, subject to 

paragraph (2), apply in their entirety to the House of Representatives. 

   (2) Employment in the house -- 

   (A) Application. The rights and protections under title VII of the Civil Rights Act of 

1964 (42 U.S.C. 2000e et seq.) shall, subject to subparagraph (B), apply with respect to 

any employee in an employment position in the House of Representatives and any 

employing authority of the House of Representatives. 

   (B) Administration – 

   (i) In general. In the administration of this paragraph, the remedies and procedures 

made applicable pursuant to the resolution described in clause (ii) shall apply exclusively. 

   (ii) Resolution. The resolution referred to in clause (i) is the Fair Employment Practices 

Resolution (House Resolution 558 of the One Hundredth Congress, as agreed to October 

4, 1988), as incorporated into the Rules of the House of Representatives of the One 

http://www.lexis.com/research/buttonTFLink?_m=d32a8ff31f995bef60cb3c13e00f32db&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b102%20P.L.%20166%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=46&_butInline=1&_butinfo=29%20USC%20626&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVlz-zSkAz&_md5=ee1444652cee3b49ef2092b87cd2a134
http://www.lexis.com/research/buttonTFLink?_m=d32a8ff31f995bef60cb3c13e00f32db&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b102%20P.L.%20166%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=49&_butInline=1&_butinfo=42%20USC%202000E&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVlz-zSkAz&_md5=c43666691339b03647e90ab979f55768
http://www.lexis.com/research/buttonTFLink?_m=d32a8ff31f995bef60cb3c13e00f32db&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b102%20P.L.%20166%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=50&_butInline=1&_butinfo=42%20USC%202000E&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVlz-zSkAz&_md5=9d8ad5dc9803a6219bae69c07d3aa6ef


 87 

Hundred Second Congress as Rule LI, or any other provision that continues in effect the 

provisions of such resolution. 

   (C) Exercise of rulemaking power. The provisions of subparagraph (B) are enacted by 

the House of Representatives as an exercise of the rulemaking power of the House of 

Representatives, with full recognition of the right of the House to change its rules, in the 

same manner, and to the same extent as in the case of any other rule of the House. 

  

(b) Instrumentalities of Congress – 

   (1) In general. The rights and protections under this title and title VII of the Civil Rights 

Act of 1964 (42 U.S.C. 2000e et seq.) shall, subject to paragraph (2), apply with respect 

to the conduct of each instrumentality of the Congress. 

   (2) Establishment of remedies and procedures by instrumentalities. The chief official of 

each instrumentality of the Congress shall establish remedies and procedures to be 

utilized with respect to the rights and protections provided pursuant to paragraph (1). 

Such remedies and procedures shall apply exclusively, except for the employees who are 

defined as Senate employees, in section 301(c)(1). 

   (3) Report to congress. The chief official of each instrumentality of the Congress shall, 

after establishing remedies and procedures for purposes of paragraph (2), submit to the 

Congress a report describing the remedies and procedures. 

   (4) Definition of instrumentalities. For purposes of this section, instrumentalities of the 

Congress include the following: the Architect of the Capitol, the Congressional Budget 

Office, the General Accounting Office, the Government Printing Office, the Office of 

Technology Assessment, and the United States Botanic Garden. 

   (5) Construction. Nothing in this section shall alter the enforcement procedures for 

individuals protected under section 717 of title VII for the Civil Rights Act of 1964 (42 

U.S.C. 2000e-16). 

 

§ 118. Alternative Means of Dispute Resolution 

  

Where appropriate and to the extent authorized by law, the use of alternative means of 

dispute resolution, including settlement negotiations, conciliation, facilitation, mediation, 

factfinding, minitrials, and arbitration, is encouraged to resolve disputes arising under the 

Acts or provisions of Federal law amended by this title. 

 

[Editor’s Note:  Title II of the Civil Rights Act of 1990 relating to the Glass Ceiling 

Commission has been omitted]. 
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Title III- Government Employee Rights 

 

§ 2000e-16a.  Short title; purpose; definition  

 

(a) Short title. This title may be cited as the "Government Employee Rights Act of 1991". 

  

(b) Purpose. The purpose of this title is to provide procedures to protect the rights of 

certain government employees, with respect to their public employment, to be free of 

discrimination on the basis of race, color, religion, sex, national origin, age, or disability. 

  

(c) Definition. For purposes of this title, the term "violation" means a practice that 

violates section 302(a) of this title. 

 

 

§ 2000e-16b.  Discriminatory practices prohibited  

 

(a) Practices. All personnel actions affecting the Presidential appointees described in 

section 303 or the State employees described in section 304 shall be made free from any 

discrimination based on— 

   (1) race, color, religion, sex, or national origin, within the meaning of section 717 of the 

Civil Rights Act of 1964 (42 U.S.C. 2000e-16); 

   (2) age, within the meaning of section 15 of the Age Discrimination in Employment 

Act of 1967 (29 U.S.C. 633a); or 

   (3) disability, within the meaning of section 501 of the Rehabilitation Act of 1973 (29 

U.S.C. 791) and sections 102 through 104 of the Americans with Disabilities Act of 1990 

(42 U.S.C. 12112-14). 

 

 (b) Remedies. The remedies referred to in sections 303(a)(1) and 304(a)— 

   (1) may include, in the case of a determination that a violation of subsection (a)(1) or 

(a)(3) has occurred, such remedies as would be appropriate if awarded under sections 

706(g), 706(k), and 717(d) of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5(g), 2000e-

5(k), 2000e-16(d)), and such compensatory damages as would be appropriate if awarded 

under section 1977 or sections 1977A(a) and 1977A(b)(2) of the Revised Statutes (42 

U.S.C. 1981 and 1981a(a) and (b)(2)); 

   (2) may include, in the case of a determination that a violation of subsection (a)(2) has 

occurred, such remedies as would be appropriate if awarded under section 15(c) of the 

Age Discrimination in Employment Act of 1967 (29 U.S.C. 633a(c)); and 

   (3) may not include punitive damages. 

 

 

§ 2000e-16c.  Coverage of previously exempt State employees  

 

(a) Application. The rights, protections, and remedies provided pursuant to section 302 

shall apply with respect to employment of any individual chosen or appointed, by a 

person elected to public office in any State or political subdivision of any State by the 

qualified voters thereof— 
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   (1) to be a member of the elected official's personal staff; 

   (2) to serve the elected official on the policymaking level; or 

   (3) to serve the elected official as an immediate advisor with respect to the exercise of 

the constitutional or legal powers of the office. 

 

 (b) Enforcement by administrative action. 

   (1) In general. Any individual referred to in subsection (a) may file a complaint alleging 

a violation, not later than 180 days after the occurrence of the alleged violation, with the 

Equal Employment Opportunity Commission, which, in accordance with the principles 

and procedures set forth in sections 554 through 557 of title 5, United States Code, shall 

determine whether a violation has occurred and shall set forth its determination in a final 

order. If the Equal Employment Opportunity Commission determines that a violation has 

occurred, the final order shall also provide for appropriate relief. 

   (2) Referral to state and local authorities. 

      (A) Application. Section 706(d) of the Civil Rights Act of 1964 (42 U.S.C. 2000e-

5(d)) shall apply with respect to any proceeding under this section. 

      (B) Definition. For purposes of the application described in subparagraph (A), the 

term "any charge filed by a member of the Commission alleging an unlawful employment 

practice" means a complaint filed under this section. 

 

 (c) Judicial review. Any party aggrieved by a final order under subsection (b) may obtain 

a review of such order under chapter 158 of title 28, United States Code. For the purpose 

of this review, the Equal Employment Opportunity Commission shall be an "agency" as 

that term is used in chapter 158 of title 28, United States Code. 

 

(d) Standard of review. To the extent necessary to decision and when presented, the 

reviewing court shall decide all relevant questions of law and interpret constitutional and 

statutory provisions. The court shall set aside a final order under subsection (b) if it is 

determined that the order was— 

   (1) arbitrary, capricious, an abuse of discretion, or otherwise not consistent with law; 

   (2) not made consistent with required procedures; or 

   (3) unsupported by substantial evidence. 

  

In making the foregoing determinations, the court shall review the whole record or those 

parts of it cited by a party, and due account shall be taken of the rule of prejudicial error. 

  

(e) Attorney's fees. If the individual referred to in subsection (a) is the prevailing party in 

a proceeding under this subsection, attorney's fees may be allowed by the court in 

accordance with the standards prescribed under section 706(k) of the Civil Rights Act of 

1964 (42 U.S.C. 2000e-5(k)). 
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§ 1301.  Definitions  

 

Except as otherwise specifically provided in this Act, as used in this Act: 

   (1) Board. The term "Board" means the Board of Directors of the Office of 

Compliance. 

   (2) Chair. The term "Chair" means the Chair of the Board of Directors of the Office of 

Compliance. 

   (3) Covered employee. The term "covered employee" means any employee of-- 

      (A) the House of Representatives; 

(B) the Senate; 

(C) the Office of Congressional Accessibility Services; 

(D) the Capitol Police; 

(E) the Congressional Budget Office; 

(F) the Office of the Architect of the Capitol; 

(G) the Office of the Attending Physician; 

(H) the Office of Compliance; or 

(I) the Office of Technology Assessment. 

   (4) Employee. The term "employee" includes an applicant for employment and a 

former employee. 

(5) Employee of the Office of the Architect of the Capitol. The term "employee of the 

Office of the Architect of the Capitol" includes any employee of the Office of the 

Architect of the Capitol or the Botanic Garden. 

  (6) Employee of the Capitol Police. The term "employee of the Capitol Police" includes 

any member or officer of the Capitol Police. 

   (7) Employee of the House of Representatives. The term "employee of the House of 

Representatives" includes an individual occupying a position the pay for which is 

disbursed by the Clerk of the House of Representatives, or another official designated by 

the House of Representatives, or any employment position in an entity that is paid with 

funds derived from the clerk-hire allowance of the House of Representatives but not any 

such individual employed by any entity listed in subparagraphs (C) through (I) of 

paragraph (3). 

   (8) Employee of the Senate. The term "employee of the Senate" includes any employee 

whose pay is disbursed by the Secretary of the Senate, but not any such individual 

employed by any entity listed in subparagraphs (C) through (I) of paragraph (3). 

   (9) Employing office. The term "employing office" means— 

      (A) the personal office of a Member of the House of Representatives or of a Senator; 

      (B) a committee of the House of Representatives or the Senate or a joint committee; 

      (C) any other office headed by a person with the final authority to appoint, hire, 

discharge, and set the terms, conditions, or privileges of the employment of an employee 

of the House of Representatives or the Senate; or 

      (D) the Office of Congressional Accessibility Services, the United States Capitol 

Police, the Congressional Budget Office, the Office of the Architect of the Capitol, the 

Office of the Attending Physician, the Office of Compliance, and the Office of 

Technology Assessment. 
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   (10) Executive Director. The term "Executive Director" means the Executive Director 

of the Office of Compliance. 

   (11) General Counsel. The term "General Counsel" means the General Counsel of the 

Office of Compliance. 

   (12) Office. The term "Office" means the Office of Compliance. 

 

§ 1302.  Application of laws 

  

(a) Laws made applicable. The following laws shall apply, as prescribed by this Act, to 

the legislative branch of the Federal Government: 

   (1) The Fair Labor Standards Act of 1938 (29 U.S.C. 201 et seq.). 

   (2) Title VII of the Civil Rights Act of 1964 (42 U.S.C. 2000e et seq.). 

   (3) The Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et seq.). 

   (4) The Age Discrimination in Employment Act of 1967 (29 U.S.C. 621 et seq.). 

   (5) The Family and Medical Leave Act of 1993 (29 U.S.C. 2611 et seq.). 

   (6) The Occupational Safety and Health Act of 1970 (29 U.S.C. 651 et seq.). 

   (7) Chapter 71 (relating to Federal service labor-management relations) of title 5, 

United States Code [5 U.S.C. §§ 7101 et seq.]. 

   (8) The Employee Polygraph Protection Act of 1988 (29 U.S.C. 2001 et seq.). 

   (9) The Worker Adjustment and Retraining Notification Act (29 U.S.C. 2101 et seq.). 

   (10) The Rehabilitation Act of 1973 (29 U.S.C. 701 et seq.). 

   (11) Chapter 43 (relating to veterans' employment and reemployment) of title 38, 

United States Code [38 U.S.C. §§ 4301 et seq.]. 

  

(b) Laws which may be made applicable. 

   (1) In general. The Board shall review provisions of Federal law (including regulations) 

relating to (A) the terms and conditions of employment (including hiring, promotion, 

demotion, termination, salary, wages, overtime compensation, benefits, work assignments 

or reassignments, grievance and disciplinary procedures, protection from discrimination 

in personnel actions, occupational health and safety, and family and medical and other 

leave) of employees, and (B) access to public services and accommodations. 

   (2) Board report. Beginning on December 31, 1996, and every 2 years thereafter, the 

Board shall report on (A) whether or to what degree the provisions described in 

paragraph (1) are applicable or inapplicable to the legislative branch, and (B) with respect 

to provisions inapplicable to the legislative branch, whether such provisions should be 

made applicable to the legislative branch. The presiding officers of the House of 

Representatives and the Senate shall cause each such report to be printed in the 

Congressional Record and each such report shall be referred to the committees of the 

House of Representatives and the Senate with jurisdiction. 

   (3) Reports of congressional committees. Each report accompanying any bill or joint 

resolution relating to terms and conditions of employment or access to public services or 

accommodations reported by a committee of the House of Representatives or the Senate 

shall-- 

      (A) describe the manner in which the provisions of the bill or joint resolution apply to 

the legislative branch; or 

http://www.lexis.com/research/buttonTFLink?_m=d0cae829af7cf5668ec23d29f73201a1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201302%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=29%20USC%20201&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=0410aa6d3c6aac562ea25438505f4f4c
http://www.lexis.com/research/buttonTFLink?_m=d0cae829af7cf5668ec23d29f73201a1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201302%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=3&_butInline=1&_butinfo=42%20USC%202000E&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=13c2387358b68236d3c37a3eb2ebe7f8
http://www.lexis.com/research/buttonTFLink?_m=d0cae829af7cf5668ec23d29f73201a1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201302%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=4&_butInline=1&_butinfo=42%20USC%2012101&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=a0833572f4ec47da74cab2dbdf3bc049
http://www.lexis.com/research/buttonTFLink?_m=d0cae829af7cf5668ec23d29f73201a1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201302%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=5&_butInline=1&_butinfo=29%20USC%20621&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=11104594927e1a81375d8255d6f4d2d8
http://www.lexis.com/research/buttonTFLink?_m=d0cae829af7cf5668ec23d29f73201a1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201302%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=6&_butInline=1&_butinfo=29%20USC%202611&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=db6f08c3ee285446b8dcc2b83c246c0d
http://www.lexis.com/research/buttonTFLink?_m=d0cae829af7cf5668ec23d29f73201a1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201302%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=7&_butInline=1&_butinfo=29%20USC%20651&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=706d6085374a698e9ed8d474fcc7ecbf
http://www.lexis.com/research/buttonTFLink?_m=d0cae829af7cf5668ec23d29f73201a1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201302%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=8&_butInline=1&_butinfo=5%20USC%207101&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=6813d530f38238782dd67c1f212a57de
http://www.lexis.com/research/buttonTFLink?_m=d0cae829af7cf5668ec23d29f73201a1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201302%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=9&_butInline=1&_butinfo=29%20USC%202001&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=a226fe6b2ad64d6a18a266c04c49d6cd
http://www.lexis.com/research/buttonTFLink?_m=d0cae829af7cf5668ec23d29f73201a1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201302%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=10&_butInline=1&_butinfo=29%20USC%202101&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=3b2d6ba22d5c8f1f366ea51f8d5a6a78
http://www.lexis.com/research/buttonTFLink?_m=d0cae829af7cf5668ec23d29f73201a1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201302%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=11&_butInline=1&_butinfo=29%20USC%20701&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=ec616b59e34db1a839be468ef291c1d2
http://www.lexis.com/research/buttonTFLink?_m=d0cae829af7cf5668ec23d29f73201a1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201302%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=12&_butInline=1&_butinfo=38%20USC%204301&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=23b7d408dcbfd210946cc96bf28f4376


 93 

      (B) in the case of a provision not applicable to the legislative branch, include a 

statement of the reasons the provision does not apply. 

   On the objection of any Member, it shall not be in order for the Senate or the House of 

Representatives to consider any such bill or joint resolution if the report of the committee 

on such bill or joint resolution does not comply with the provisions of this paragraph. 

This paragraph may be waived in either House by majority vote of that House. 

 

§ 1311.  Rights and protections under Title VII of the Civil Rights Act of 1964, the 

Age Discrimination in Employment Act of 1967, the Rehabilitation Act of 1973, and 

Title I of the Americans with Disabilities Act of 1990 

  

(a) Discriminatory practices prohibited. All personnel actions affecting covered 

employees shall be made free from any discrimination based on— 

   (1) race, color, religion, sex, or national origin, within the meaning of section 703 of the 

Civil Rights Act of 1964 (42 U.S.C. 2000e-2); 

  (2) age, within the meaning of section 15 of the Age Discrimination in Employment Act 

of 1967 (29 U.S.C. 633a); or 

   (3) disability, within the meaning of section 501 of the Rehabilitation Act of 1973 (29 

U.S.C. 791) and sections 102 through 104 of the Americans with Disabilities Act of 1990 

(42 U.S.C. 12112-12114). 

  

(b) Remedy. 

   (1) Civil rights. The remedy for a violation of subsection (a)(1) shall be-- 

      (A) such remedy as would be appropriate if awarded under section 706(g) of the Civil 

Rights Act of 1964 (42 U.S.C. 2000e-5(g)); and 

      (B) such compensatory damages as would be appropriate if awarded under section 

1977 of the Revised Statutes (42 U.S.C. 1981), or as would be appropriate if awarded 

under sections 1977A(a)(1), 1977A(b)(2), and, irrespective of the size of the employing 

office, 1977A(b)(3)(D) of the Revised Statutes (42 U.S.C. 1981a(a)(1), 1981a(b)(2), and 

1981a(b)(3)(D)). 

   (2) Age discrimination. The remedy for a violation of subsection (a)(2) shall be-- 

      (A) such remedy as would be appropriate if awarded under section 15(c) of the Age 

Discrimination in Employment Act of 1967 (29 U.S.C. 633a(c)); and 

      (B) such liquidated damages as would be appropriate if awarded under section 7(b) of 

such Act (29 U.S.C. 626(b)). 

   In addition, the waiver provisions of section 7(f) of such Act (29 U.S.C. 626(f)) shall 

apply to covered employees. 

   (3) Disabilities discrimination. The remedy for a violation of subsection (a)(3) shall be-

- 

      (A) such remedy as would be appropriate if awarded under section 505(a)(1) of the 

Rehabilitation Act of 1973 (29 U.S.C. 794a(a)(1)) or section 107(a) of the Americans 

with Disabilities Act of 1990 (42 U.S.C. 12117(a)); and 

      (B) such compensatory damages as would be appropriate if awarded under sections 

1977A(a)(2), 1977A(a)(3), 1977A(b)(2), and, irrespective of the size of the employing 
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office, 1977A(b)(3)(D) of the Revised Statutes (42 U.S.C. 1981a(a)(2), 1981a(a)(3), 

1981a(b)(2), and 1981a(b)(3)(D)). 

 

(c) [Omitted] 

  

(d) Effective date. This section shall take effect 1 year after the date of the enactment of 

this Act [enacted Jan. 23, 1995]. 

 

§ 1312.  Rights and protections under the Family and Medical Leave Act of 1993  

 

(a) Family and medical leave rights and protections provided. 

   (1) In general. The rights and protections established by sections 101 through 105 of the 

Family and Medical Leave Act of 1993 (29 U.S.C. 2611 through 2615) shall apply to 

covered employees. 

   (2) Definition. For purposes of the application described in paragraph (1)-- 

      (A) the term "employer" as used in the Family and Medical Leave Act of 1993 means 

any employing office, and 

      (B) the term "eligible employee" as used in the Family and Medical Leave Act of 

1993 means a covered employee who has been employed in any employing office for 12 

months and for at least 1,250 hours of employment during the previous 12 months. 

  

(b) Remedy. The remedy for a violation of subsection (a) shall be such remedy, including 

liquidated damages, as would be appropriate if awarded under paragraph (1) of section 

107(a) of the Family and Medical Leave Act of 1993 (29 U.S.C. 2617(a)(1)). 

  

(c) [Omitted] 

  

(d) Regulations. 

   (1) In general. The Board shall, pursuant to section 304 [2 U.S.C. § 1384], issue 

regulations to implement the rights and protections under this section. 

   (2) Agency regulations. The regulations issued under paragraph (1) shall be the same as 

substantive regulations promulgated by the Secretary of Labor to implement the statutory 

provisions referred to in subsection (a) except insofar as the Board may determine, for 

good cause shown and stated together with the regulation, that a modification of such 

regulations would be more effective for the implementation of the rights and protections 

under this section. 

  

(e) Effective date. 

   (1) In general. Subsections (a) and (b) shall be effective 1 year after the date of the 

enactment of this Act [enacted Jan. 23, 1995]. 

   (2) General Accounting Office [Government Accountability Office] and Library of 

Congress. Subsection (c) shall be effective 1 year after transmission to the Congress of 

the study under section 230 [2 U.S.C. § 1371]. 
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§ 1313.  Rights and protections under the Fair Labor Standards Act of 1938  

 

(a) Fair labor standards. 

   (1) In general. The rights and protections established by subsections (a)(1) and (d) of 

section 6, section 7, and section 12(c) of the Fair Labor Standards Act of 1938 (29 U.S.C. 

206(a)(1) and (d), 207, 212(c)) shall apply to covered employees. 

   (2) Interns. For the purposes of this section, the term "covered employee" does not 

include an intern as defined in regulations under subsection (c). 

   (3) Compensatory time. Except as provided in regulations under subsection (c)(3) and 

in subsection (c)(4), covered employees may not receive compensatory time in lieu of 

overtime compensation. 

 

 (b) Remedy. The remedy for a violation of subsection (a) shall be such remedy, 

including liquidated damages, as would be appropriate if awarded under section 16(b) of 

the Fair Labor Standards Act of 1938 (29 U.S.C. 216(b)). 

  

(c) Regulations to implement section. 

   (1) In general. The Board shall, pursuant to section 304 [2 U.S.C. § 1384], issue 

regulations to implement this section. 

   (2) Agency regulations. Except as provided in paragraph (3), the regulations issued 

under paragraph (1) shall be the same as substantive regulations promulgated by the 

Secretary of Labor to implement the statutory provisions referred to in subsection (a) 

except insofar as the Board may determine, for good cause shown and stated together 

with the regulation, that a modification of such regulations would be more effective for 

the implementation of the rights and protections under this section. 

   (3) Irregular work schedules. The Board shall issue regulations for covered employees 

whose work schedules directly depend on the schedule of the House of Representatives 

or the Senate that shall be comparable to the provisions in the Fair Labor Standards Act 

of 1938 [29 U.S.C. §§ 201 et seq.] that apply to employees who have irregular work 

schedules. 

   (4) Law enforcement. Law enforcement personnel of the Capitol Police who are subject 

to the exemption under section 7(k) of the Fair Labor Standards Act of 1938 (29 U.S.C. 

207(k)) may elect to receive compensatory time off in lieu of overtime compensation for 

hours worked in excess of the maximum for their work period. 

  

(d) [Omitted] 

  

(e) Effective date. Subsections (a) and (b) shall be effective 1 year after the date of the 

enactment of this Act [enacted Jan. 23, 1995]. 

 

§ 1317.  Prohibition of intimidation or reprisal  

 

(a) In general. It shall be unlawful for an employing office to intimidate, take reprisal 

against, or otherwise discriminate against, any covered employee because the covered 

employee has opposed any practice made unlawful by this Act, or because the covered 

http://www.lexis.com/research/buttonTFLink?_m=00639b4e91dfff0cc26d3a25b71e6452&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201313%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=29%20USC%20206&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=e03384d474b937742b75c6f7e6cbac90
http://www.lexis.com/research/buttonTFLink?_m=00639b4e91dfff0cc26d3a25b71e6452&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201313%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=29%20USC%20206&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=e03384d474b937742b75c6f7e6cbac90
http://www.lexis.com/research/buttonTFLink?_m=00639b4e91dfff0cc26d3a25b71e6452&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201313%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=3&_butInline=1&_butinfo=29%20USC%20216&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=da0d076cf5ba79e3f3d5971e0ce8384d
http://www.lexis.com/research/buttonTFLink?_m=00639b4e91dfff0cc26d3a25b71e6452&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201313%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=4&_butInline=1&_butinfo=2%20USC%201384&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=02a7696d1c29d89d5db76d81e95b4b89
http://www.lexis.com/research/buttonTFLink?_m=00639b4e91dfff0cc26d3a25b71e6452&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201313%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=5&_butInline=1&_butinfo=29%20USC%20201&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=9a2950f88ccae89373da1491e6dd00aa
http://www.lexis.com/research/buttonTFLink?_m=00639b4e91dfff0cc26d3a25b71e6452&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201313%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=6&_butInline=1&_butinfo=29%20USC%20207&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=9aecbfa9321be3c549ecb86ff20a05c1
http://www.lexis.com/research/buttonTFLink?_m=00639b4e91dfff0cc26d3a25b71e6452&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2%20USCS%20%a7%201313%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=6&_butInline=1&_butinfo=29%20USC%20207&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAA&_md5=9aecbfa9321be3c549ecb86ff20a05c1


 96 

employee has initiated proceedings, made a charge, or testified, assisted, or participated 

in any manner in a hearing or other proceeding under this Act. 

  

(b) Remedy. The remedy available for a violation of subsection (a) shall be such legal or 

equitable remedy as may be appropriate to redress a violation of subsection (a). 

 

§ 1361.  Generally applicable remedies and limitations  

 

(a) Attorney's fees. If a covered employee, with respect to any claim under this Act, or a 

qualified person with a disability, with respect to any claim under section 210 [2 U.S.C. § 

1331], is a prevailing party in any proceeding under section 405, 406, 407, or 408 [2 

U.S.C. § 1405, 1406, 1407, or 1408], the hearing officer, Board, or court, as the case may 

be, may award attorney's fees, expert fees, and any other costs as would be appropriate if 

awarded under section 706(k) of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5(k)). 

  

(b) Interest. In any proceeding under section 405, 406, 407, or 408 [2 U.S.C. § 1405, 

1406, 1407, or 1408], the same interest to compensate for delay in payment shall be made 

available as would be appropriate if awarded under section 717(d) of the Civil Rights Act 

of 1964 (42 U.S.C. 2000e-16(d)). 

  

(c) Civil penalties and punitive damages. No civil penalty or punitive damages may be 

awarded with respect to any claim under this Act. 

  

(d) Exclusive procedure 

   (1) In general. Except as provided in paragraph (2), no person may commence an 

administrative or judicial proceeding to seek a remedy for the rights and protections 

afforded by this Act except as provided in this Act. 

   (2) Veterans. A covered employee under section 206 [2 U.S.C. § 1316] may also utilize 

any provisions of chapter 43 of title 38, United States Code [38 U.S.C. §§ 4301 et seq.], 

that are applicable to that employee. 

  

(e) Scope of remedy. Only a covered employee who has undertaken and completed the 

procedures described in sections 402 and 403 [2 U.S.C. §§ 1402, 1403] may be granted a 

remedy under part A of this title [2 U.S.C. §§ 1311 et seq.] 

 

(f) Construction. 

   (1) Definitions and exemptions. Except where inconsistent with definitions and 

exemptions provided in this Act, the definitions and exemptions in the laws made 

applicable by this Act shall apply under this Act. 

   (2) Size limitations. Notwithstanding paragraph (1), provisions in the laws made 

applicable under this Act (other than the Worker Adjustment and Retraining Notification 

Act [29 U.S.C. §§ 2101 et seq.]) determining coverage based on size, whether expressed 

in terms of numbers of employees, amount of business transacted, or other measure, shall 

not apply in determining coverage under this Act. 
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   (3) Executive branch enforcement. This Act shall not be construed to authorize 

enforcement by the executive branch of this Act. 
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Portions of Equal Pay Act and Fair Labor Standards Act related to employment 

discrimination  

 

Equal Pay Act (codified at Title 29, Chapter 8) 
 

§ 206(d) Prohibition of sex discrimination. 

 

   (1) No employer having employees subject to any provisions of this section shall 

discriminate, within any establishment in which such employees are employed, between 

employees on the basis of sex by paying wages to employees in such establishment at a 

rate less than the rate at which he pays wages to employees of the opposite sex in such 

establishment for equal work on jobs the performance of which requires equal skill, 

effort, and responsibility, and which are performed under similar working conditions, 

except where such payment is made pursuant to (i) a seniority system; (ii) a merit system; 

(iii) a system which measures earnings by quantity or quality of production; or (iv) a 

differential based on any other factor other than sex: Provided, That an employer who is 

paying a wage rate differential in violation of this subsection shall not, in order to comply 

with the provisions of this subsection, reduce the wage rate of any employee. 

   (2) No labor organization, or its agents, representing employees of an employer having 

employees subject to any provisions of this section shall cause or attempt to cause such 

an employer to discriminate against an employee in violation of paragraph (1) of this 

subsection. 

   (3) For purposes of administration and enforcement, any amounts owing to any 

employee which have been withheld in violation of this subsection shall be deemed to be 

unpaid minimum wages or unpaid overtime compensation under this Act [29 U.S.C. §§ 

201 et seq., generally; for full classification, consult U.S.C. Tables volumes]. 

   (4) As used in this subsection, the term "labor organization" means any organization of 

any kind, or any agency or employee representation committee or plan, in which 

employees participate and which exists for the purpose, in whole or in part, or dealing 

with employers concerning grievances, labor disputes, wages, rates of pay, hours of 

employment, or conditions of work. 

  

Fair Labor Standards Act 

(codified at Title 29, Chapter 8)  

 

§ 215.  Prohibited acts; prima facie evidence  

 

(a) After the expiration of one hundred and twenty days from the date of enactment of 

this Act [enacted June 25, 1938], it shall be unlawful for any person— 

   (1) to transport, offer for transportation, ship, deliver, or sell in commerce, or to ship, 

deliver, or sell with knowledge that shipment or delivery or sale thereof in commerce is 

intended, any goods in the production of which any employee was employed in violation 

of section 6 or section 7 [29 U.S.C. § 206 or 207], or in violation of any regulation or 

order of the Administrator [Secretary] issued under section 14 [29 U.S.C. § 214]; except 

that no provisions of this Act shall impose any liability upon any common carrier for the 
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transportation in commerce in the regular course of its business of any goods not 

produced by such common carrier, and no provision of this Act shall excuse any common 

carrier from its obligation to accept any goods for transportation; and except that any 

such transportation, offer, shipment, delivery, or sale of such goods by a purchaser who 

acquired them in good faith in reliance on written assurance from the producer that the 

goods were produced in compliance with the requirements of the Act, and who acquired 

such goods for value without notice of any such violation, shall not be deemed 

unlawful.[;] 

   (2) to violate any of the provisions of section 6 or section 7 [29 U.S.C. § 206 or 207], or 

any of the provisions of any regulation or order of the Administrator [Secretary] issued 

under section 14 [29 U.S.C. § 214]; 

   (3) to discharge or in any other manner discriminate against any employee because such 

employee has filed any complaint or instituted or caused to be instituted any proceeding 

under or related to this Act [29 U.S.C. §§ 201 et seq., generally; for full classification, 

consult U.S.C. Tables volumes], or has testified or is about to testify in any such 

proceeding, or has served or is about to serve on an industry committee.[;] 

   (4) to violate any of the provisions of section 12 [29 U.S.C. § 212]; 

   (5) to violate any of the provisions of section 11(c) [29 U.S.C. § 211(c)] or any 

regulation or order made or continued in effect under the provisions of section 11(d) [29 

U.S.C. § 211(d)], or to make any statement, report, or record filed or kept pursuant to the 

provisions of such section or of any regulation or order thereunder, knowing such 

statement, report, or record to be false in a material respect. 

  

(b) For the purposes of subsection (a)(1) proof that any employee was employed in any 

place of employment where goods shipped or sold in commerce were produced, within 

ninety days prior to the removal of the goods from such place of employment, shall be 

prima facie evidence that such employee was engaged in the production of such goods. 

 

§ 216.  Penalties  

 

(a) Fines and imprisonment. Any person who willfully violates any of the provisions of 

section 15 [29 U.S.C. § 215] shall upon conviction thereof be subject to a fine of not 

more than $ 10,000, or to imprisonment for not more than six months, or both. No person 

shall be imprisoned under this subsection except for an offense committed after the 

conviction of such person for a prior offense under this subsection. 

  

(b) Damages; right of action; attorney's fees and costs; termination of right of action. 

Any employer who violates the provisions of section 6 or section 7 of this Act [29 U.S.C. 

§ 206 or 207] shall be liable to the employee or employees affected in the amount of their 

unpaid minimum wages, or their unpaid overtime compensation, as the case may be, and 

in an additional equal amount as liquidated damages. Any employer who violates the 

provisions of section 15(a)(3) of this Act [29 U.S.C. § 215(a)(3)] shall be liable for such 

legal or equitable relief as may be appropriate to effectuate the purposes of section 

15(a)(3) [29 U.S.C. § 215(a)(3)], including without limitation employment, 

reinstatement, promotion, and the payment of wages lost and an additional equal amount 

as liquidated damages. An action to recover the liability prescribed in either of the 
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preceding sentences may be maintained against any employer (including a public agency) 

in any Federal or State court of competent jurisdiction by any one or more employees for 

and in behalf of himself or themselves and other employees similarly situated. No 

employee shall be a party plaintiff to any such action unless he gives his consent in 

writing to become such a party and such consent is filed in the court in which such action 

is brought. The court in such action shall, in addition to any judgment awarded to the 

plaintiff or plaintiffs, allow a reasonable attorney's fee to be paid by the defendant, and 

costs of the action. The right provided by this subsection to bring an action by or on 

behalf of any employee, and the right of any employee to become a party plaintiff to any 

such action, shall terminate upon the filing of a complaint by the Secretary of Labor in an 

action under section 17 [29 U.S.C. § 217] in which (1) restraint is sought of any further 

delay in the payment of unpaid minimum wages, or the amount of unpaid overtime 

compensation, as the case may be, owing to such employee under section 6 or section 7 

of this Act [29 U.S.C. § 206 or 207] by an employer liable therefor under the provisions 

of this subsection or (2) legal or equitable relief is sought as a result of alleged violations 

of section 15(a)(3) [29 U.S.C. § 215(a)(3)]. 

  

(c) Payment of wages and compensation; waiver of claims; actions by the Secretary; 

limitation of actions. The Secretary is authorized to supervise the payment of the unpaid 

minimum wages or the unpaid overtime compensation owing to any employee or 

employees under section 6 or 7 of this Act [29 U.S.C. § 206 or 207], and the agreement 

of any employee to accept such payment shall upon payment in full constitute a waiver 

by such employee of any right he may have under subsection (b) of this section to such 

unpaid minimum wages or unpaid overtime compensation and an additional equal 

amount as liquidated damages. The Secretary may bring an action in any court of 

competent jurisdiction to recover the amount of the unpaid minimum wages or overtime 

compensation and an equal amount as liquidated damages. The right provided by 

subsection (b) to bring to recover the liability specified in the first sentence of such 

subsection and of any employee to become a party plaintiff to any such action shall 

terminate upon the filing of a complaint by the Secretary in an action under this 

subsection in which a recovery is sought of unpaid minimum wages or unpaid overtime 

compensation under sections 6 and 7 [29 U.S.C. §§ 206 and 207] or liquidated or other 

damages provided by this subsection owing to such employee by an employer liable 

under the provisions of subsection (b), unless such action is dismissed without prejudice 

on motion of the Secretary. Any sums thus recovered by the Administrator [Secretary] on 

behalf of an employee pursuant to this subsection shall be held in a special deposit 

account and shall be paid, on order of the Administrator [Secretary], directly to the 

employee or employees affected. Any such sums not paid to an employee because of 

inability to do so within a period of three years shall be covered into the Treasury of the 

United States as miscellaneous receipts. In determining when an action is commenced by 

the Administrator [Secretary] under this subsection for the purposes of the statutes of 

limitations provided in section 6(a) of the Portal-to-Portal Act of 1947 [29 U.S.C. § 

255(a)], it shall be considered to be commenced in the case of any individual claimant on 

the date when the complaint is filed if he is specifically named as a party plaintiff in the 

complaint, or if his name did not so appear, on the subsequent date on which his name is 

added as a party plaintiff in such action. 
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(d) Savings provision. In any action or proceeding commenced prior to, on, or after the 

date of enactment of this subsection [Aug. 8, 1956], no employer shall be subject to any 

liability or punishment under this Act or the Portal-to-Portal Act of 1947 [29 U.S.C. §§ 

251 et seq.] on account of his failure to comply with any provision or provisions of such 

Acts (1) with respect to work heretofore or hereafter performed in a workplace to which 

the exemption in section 13(f) [29 U.S.C. § 213(f)] is applicable, (2) with respect to work 

performed in Guam, the Canal Zone or Wake Island before the effective date of this 

amendment of subsection (d) [expiration of 90 days from Aug. 30, 1957], or (3) with 

respect to work performed in a possession named in section 6(a)(3) at any time prior to 

the establishment by the Secretary, as provided therein, of a minimum wage rate 

applicable to such work. 

  

[Subsections (e) and (f) omitted.] 

 

§ 217.  Injunction proceedings  

 

The district courts, together with [the United States District Court for the District of the 

Canal Zone,] the District Court of the Virgin Islands, and the District Court of Guam 

shall have jurisdiction, for cause shown, to restrain violations of section 15 [29 U.S.C. § 

215], including in the case of violations of section 15(a)(2) [29 U.S.C. § 215(a)(2)] the 

restraint of any withholding of payment of minimum wages or overtime compensation 

found by the court to be due to employees under this Act (except sums which employees 

are barred from recovering, at the time of the commencement of the action to restrain the 

violations, by virtue of the provisions of section 6 of the Portal-to-Portal Act of 1947 [29 

U.S.C. § 255]). 
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§ 2601.  Findings and purposes  

 

 (a) Findings. Congress finds that— 

   (1) the number of single-parent households and two-parent households in which the 

single parent or both parents work is increasing significantly; 

   (2) it is important for the development of children and the family unit that fathers and 

mothers be able to participate in early childrearing and the care of family members who 

have serious health conditions; 

   (3) the lack of employment policies to accommodate working parents can force 

individuals to choose between job security and parenting; 

   (4) there is inadequate job security for employees who have serious health conditions 

that prevent them from working for temporary periods; 

   (5) due to the nature of the roles of men and women in our society, the primary 

responsibility for family caretaking often falls on women, and such responsibility affects 

the working lives of women more than it affects the working lives of men; and 

   (6) employment standards that apply to one gender only have serious potential for 

encouraging employers to discriminate against employees and applicants for employment 

who are of that gender. 

 

 (b) Purposes. It is the purpose of this Act— 

  (1) to balance the demands of the workplace with the needs of families, to promote the 

stability and economic security of families, and to promote national interests in 

preserving family integrity; 

   (2) to entitle employees to take reasonable leave for medical reasons, for the birth or 

adoption of a child, and for the care of a child, spouse, or parent who has a serious health 

condition; 

   (3) to accomplish the purposes described in paragraphs (1) and (2) in a manner that 

accommodates the legitimate interests of employers; 

   (4) to accomplish the purposes described in paragraphs (1) and (2) in a manner that, 

consistent with the Equal Protection Clause of the Fourteenth Amendment [U.S.C., 

Constitution, Amendment 14, § 1] minimizes the potential for employment 

discrimination on the basis of sex by ensuring generally that leave is available for eligible 

medical reasons (including maternity-related disability) and for compelling family 

reasons, on a gender-neutral basis; and 

   (5) to promote the goal of equal employment opportunity for women and men, pursuant 

to such clause. 

 

§ 2611.  Definitions  

 

As used in this title [29 U.S.C. §§ 2611 et seq.  ]: 

   (1) Commerce. The terms "commerce" and "industry or activity affecting commerce" 

mean any activity, business, or industry in commerce or in which a labor dispute would 

hinder or obstruct commerce or the free flow of commerce, and include "commerce" and 
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any "industry affecting commerce", as defined in paragraphs (1) and (3) of section 501 of 

the Labor Management Relations Act, 1947 (29 U.S.C. § 142 (1) and (3)). 

   (2) Eligible employee. 

      (A) In general. The term "eligible employee" means an employee who has been 

employed-- 

         (i) for at least 12 months by the employer with respect to whom leave is requested 

under section 102 [29 U.S.C. § 2612]; and 

         (ii) for at least 1,250 hours of service with such employer during the previous 12-

month period. 

      (B) Exclusions. The term "eligible employee" does not include-- 

         (i) any Federal officer or employee covered under subchapter V of chapter 63 of 

title 5, United States Code [5 U.S.C. § 6381 et seq.] (as added by title II of this Act); or 

         (ii) any employee of an employer who is employed at a worksite at which such 

employer employs less than 50 employees if the total number of employees employed by 

that employer within 75 miles of that worksite is less than 50. 

      (C) Determination. For purposes of determining whether an employee meets the 

hours of service requirement specified in subparagraph (A)(ii), the legal standards 

established under section 7 of the Fair Labor Standards Act of 1938 (29 U.S.C. § 207) 

shall apply. 

    (D) Airline flight crews. 

         (i) Determination. For purposes of determining whether an employee who is a flight 

attendant or flight crewmember (as such terms are defined in regulations of the Federal 

Aviation Administration) meets the hours of service requirement specified in 

subparagraph (A)(ii), the employee will be considered to meet the requirement if-- 

            (I) the employee has worked or been paid for not less than 60 percent of the 

applicable total monthly guarantee, or the equivalent, for the previous 12-month period, 

for or by the employer with respect to whom leave is requested under section 102 [29 

U.S.C. § 2612]; and 

            (II) the employee has worked or been paid for not less than 504 hours (not 

counting personal commute time or time spent on vacation leave or medical or sick leave) 

during the previous 12-month period, for or by that employer. 

         (ii) File. Each employer of an employee described in clause (i) shall maintain on file 

with the Secretary (in accordance with such regulations as the Secretary may prescribe) 

containing information specifying the applicable monthly guarantee with respect to each 

category of employee to which such guarantee applies. 

         (iii) Definition. In this subparagraph, the term "applicable monthly guarantee" 

means-- 

            (I) for an employee described in clause (i) other than an employee on reserve 

status, the minimum number of hours for which an employer has agreed to schedule such 

employee for any given month; and 

            (II) for an employee described in clause (i) who is on reserve status, the number 

of hours for which an employer has agreed to pay such employee on reserve status for 

any given month, as established in the applicable collective bargaining agreement or, if 

none exists, in the employer's policies. 
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   (3) Employ; employee; State. The terms "employ", "employee", and "State" have the 

same meanings given such terms in subsections (c), (e), and (g) of section 3 of the Fair 

Labor Standards Act of 1938 (29 U.S.C. § 203(c), (e), and (g)). 

   (4) Employer. 

      (A) In general. The term "employer"-- 

         (i) means any person engaged in commerce or in any industry or activity affecting 

commerce who employs 50 or more employees for each working day during each of 20 

or more calendar workweeks in the current or preceding calendar year; 

         (ii) includes— 

            (I) any person who acts, directly or indirectly, in the interest of an employer to 

any of the employees of such employer; and 

           (II) any successor in interest of an employer; 

         (iii) includes any "public agency", as defined in section 3(x) of the Fair Labor 

Standards Act of 1938 (29 U.S.C. § 203(x); and 

         (iv) includes the General Accounting Office [Government Accountability Office] 

and the Library of Congress. 

      (B) Public agency. For purposes of subparagraph (A)(iii), a public agency shall be 

considered to be a person engaged in commerce or in an industry or activity affecting 

commerce. 

   (5) Employment benefits. The term "employment benefits" means all benefits provided 

or made available to employees by an employer, including group life insurance, health 

insurance, disability insurance, sick leave, annual leave, educational benefits, and 

pensions, regardless of whether such benefits are provided by a practice or written policy 

of an employer or through an "employee benefit plan", as defined in section 3(3) of the 

Employee Retirement Income Security Act of 1974 (29 U.S.C. §1002(3)). 

   (6) Health care provider. The term "health care provider" means-- 

      (A) a doctor of medicine or osteopathy who is authorized to practice medicine or 

surgery (as appropriate) by the State in which the doctor practices; or 

      (B) any other person determined by the Secretary to be capable of providing health 

care services. 

   (7) Parent. The term "parent" means the biological parent of an employee or an 

individual who stood in loco parentis to an employee when the employee was a son or 

daughter. 

   (8) Person. The term "person" has the same meaning given such term in section 3(a) of 

the Fair Labor Standards Act of 1938 (29 U.S.C. § 203(a)). 

   (9) Reduced leave schedule. The term "reduced leave schedule" means a leave schedule 

that reduces the usual number of hours per workweek, or hours per workday, of an 

employee. 

   (10) Secretary. The term "Secretary" means the Secretary of Labor. 

   (11) Serious health condition. The term "serious health condition" means an illness, 

injury, impairment, or physical or mental condition that involves-- 

      (A) inpatient care in a hospital, hospice, or residential medical care facility; or 

       (B) continuing treatment by a health care provider. 

   (12) Son or daughter. The term "son or daughter" means a biological, adopted, or foster 

child, a stepchild, a legal ward, or a child of a person standing in loco parentis, who is-- 

     (A) under 18 years of age; or 
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     (B) 18 years of age or older and incapable of self-care because of a mental or physical 

disability. 

   (13) Spouse. The term "spouse" means a husband or wife, as the case may be. 

   (14) Covered active duty. The term "covered active duty" means— 

      (A) in the case of a member of a regular component of the Armed Forces, duty during 

the deployment of the member with the Armed Forces to a foreign country; and 

      (B) in the case of a member of a reserve component of the Armed Forces, duty during 

the deployment of the member with the Armed Forces to a foreign country under a call or 

order to active duty under a provision of law referred to in section 101(a)(13)(B) of title 

10, United States Code.  

   (15) Covered servicemember. The term "covered servicemember" means-- 

      (A) a member of the Armed Forces (including a member of the National Guard or 

Reserves) who is undergoing medical treatment, recuperation, or therapy, is otherwise in 

outpatient status, or is otherwise on the temporary disability retired list, for a serious 

injury or illness; or 

      (B) a veteran who is undergoing medical treatment, recuperation, or therapy, for a 

serious injury or illness and who was a member of the Armed Forces (including a 

member of the National Guard or Reserves) at any time during the period of 5 years 

preceding the date on which the veteran undergoes that medical treatment, recuperation, 

or therapy. 

   (16) Outpatient status. The term "outpatient status", with respect to a covered 

servicemember, means the status of a member of the Armed Forces assigned to— 

     (A) a military medical treatment facility as an outpatient; or 

     (B) a unit established for the purpose of providing command and control of members 

of the Armed Forces receiving medical care as outpatients. 

   (17) Next of kin. The term "next of kin", used with respect to an individual, means the 

nearest blood relative of that individual. 

   (18) Serious injury or illness. The term "serious injury or illness"-- 

      (A) in the case of a member of the Armed Forces (including a member of the National 

Guard or Reserves), means an injury or illness that was incurred by the member in line of 

duty on active duty in the Armed Forces (or existed before the beginning of the member's 

active duty and was aggravated by service in line of duty on active duty in the Armed 

Forces) and that may render the member medically unfit to perform the duties of the 

member's office, grade, rank, or rating; and 

      (B) in the case of a veteran who was a member of the Armed Forces (including a 

member of the National Guard or Reserves) at any time during a period described in 

paragraph (15)(B), means a qualifying (as defined by the Secretary of Labor) injury or 

illness that was incurred by the member in line of duty on active duty in the Armed 

Forces (or existed before the beginning of the member's active duty and was aggravated 

by service in line of duty on active duty in the Armed Forces) and that manifested itself 

before or after the member became a veteran. 

   (19) Veteran. The term "veteran" has the meaning given the term in section 101 of title 

38, United States Code.   

 



 107 

§ 2612.  Leave requirement  

 

(a) In general. 

   (1) Entitlement to leave. Subject to section 103 [29 U.S.C. § 2613], an eligible 

employee shall be entitled to a total of 12 workweeks of leave during any 12-month 

period for one or more of the following: 

      (A) Because of the birth of a son or daughter of the employee and in order to care for 

such son or daughter. 

      (B) Because of the placement of a son or daughter with the employee for adoption or 

foster care. 

      (C) In order to care for the spouse, or a son, daughter, or parent, of the employee, if 

such spouse, son, daughter, or parent has a serious health condition. 

      (D) Because of a serious health condition that makes the employee unable to perform 

the functions of the position of such employee. 

      (E) Because of any qualifying exigency (as the Secretary shall, by regulation, 

determine) arising out of the fact that the spouse, or a son, daughter, or parent of the 

employee is on covered active duty (or has been notified of an impending call or order to 

covered active duty) in the Armed Forces. 

   (2) Expiration of entitlement. The entitlement to leave under subparagraphs (A) and (B) 

of paragraph (1) for a birth or placement of a son or daughter shall expire at the end of 

the 12-month period beginning on the date of such birth or placement. 

   (3) Servicemember family leave. Subject to section 103 [29 U.S.C. § 2613], an eligible 

employee who is the spouse, son, daughter, parent, or next of kin of a covered 

servicemember shall be entitled to a total of 26 workweeks of leave during a 12-month 

period to care for the servicemember. The leave described in this paragraph shall only be 

available during a single 12-month period. 

   (4) Combined leave total. During the single 12-month period described in paragraph 

(3), an eligible employee shall be entitled to a combined total of 26 workweeks of leave 

under paragraphs (1) and (3). Nothing in this paragraph shall be construed to limit the 

availability of leave under paragraph (1) during any other 12-month period. 

   (5) Calculation of leave for airline flight crews. The Secretary may provide, by 

regulation, a method for calculating the leave described in paragraph (1) with respect to 

employees described in section 101(2)(D) [29 U.S.C. § 2611(2)(D)]. 

  

(b) Leave taken intermittently or on a reduced leave schedule. 

   (1) In general. Leave under subparagraph (A) or (B) of subsection (a)(1) shall not be 

taken by an employee intermittently or on a reduced leave schedule unless the employee 

and the employer of the employee agree otherwise. Subject to paragraph (2), subsection 

(e)(2), and subsection (b)(5) or (f) (as appropriate) of section 103 [29 U.S.C. § 2613], 

leave under subparagraph (C) or (D) of subsection (a)(1) or under subsection (a)(3) may 

be taken intermittently or on a reduced leave schedule when medically necessary. Subject 

to subsection (e)(3) and section 103(f) [29 U.S.C. § 2613(f)], leave under subsection 

(a)(1)(E) may be taken intermittently or on a reduced leave schedule. The taking of leave 

intermittently or on a reduced leave schedule pursuant to this paragraph shall not result in 

a reduction in the total amount of leave to which the employee is entitled under 

subsection (a) beyond the amount of leave actually taken. 
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   (2) Alternative position. If an employee requests intermittent leave, or leave on a 

reduced leave schedule, under subparagraph (C) or (D) of subsection (a)(1) or under 

subsection (a)(3) of this section, that is foreseeable based on planned medical treatment, 

the employer may require such employee to transfer temporarily to an available 

alternative position offered by the employer for which the employee is qualified and that-

- 

     (A) has equivalent pay and benefits; and 

     (B) better accommodates recurring periods of leave than the regular employment 

position of the employee. 

  

(c) Unpaid leave permitted. Except as provided in subsection (d), leave granted under 

subsection (a) may consist of unpaid leave. Where an employee is otherwise exempt 

under regulations issued by the Secretary pursuant to section 13(a)(1) of the Fair Labor 

Standards Act of 1938 (29 U.S.C. § 213(a)(1)), the compliance of an employer with this 

title [29 U.S.C. § 2611 et seq.] by providing unpaid leave shall not affect the exempt 

status of the employee under such section. 

  

(d) Relationship to paid leave. 

   (1) Unpaid leave. If an employer provides paid leave for fewer than 12 workweeks (or 

26 workweeks in the case of leave provided under subsection (a)(3)), the additional 

weeks of leave necessary to attain the 12 workweeks (or 26 workweeks, as appropriate) 

of leave required under this title [29 U.S.C. §§ 2611 et seq.] may be provided without 

compensation. 

   (2) Substitution of paid leave. 

      (A) In general. An eligible employee may elect, or an employer may require the 

employee, to substitute any of the accrued paid vacation leave, personal leave, or family 

leave of the employee for leave provided under subparagraph (A), (B), (C), or (E) of 

subsection (a)(1) for any part of the 12-week period of such leave under such subsection. 

      (B) Serious health condition. An eligible employee may elect, or an employer may 

require the employee, to substitute any of the accrued paid vacation leave, personal leave, 

or medical or sick leave of the employee for leave provided under subparagraph (C) or 

(D) of subsection (a)(1) of this section for any part of the 12-week period of such leave 

under such subsection, except that nothing in this title [29 U.S.C. §§ 2611 et seq.] shall 

require an employer to provide paid sick leave or paid medical leave in any situation in 

which such employer would not normally provide any such paid leave. An eligible 

employee may elect, or an employer may require the employee, to substitute any of the 

accrued paid vacation leave, personal leave, family leave, or medical or sick leave of the 

employee for leave provided under subsection (a)(3) of this section for any part of the 26-

week period of such leave under such subsection, except that nothing in this title requires 

an employer to provide paid sick leave or paid medical leave in any situation in which the 

employer would not normally provide any such paid leave. 

  

(e) Foreseeable leave. 

   (1) Requirement of notice. In any case in which the necessity for leave under 

subparagraph (A) or (B) of subsection (a)(1) of this section is foreseeable based on an 
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expected birth or placement, the employee shall provide the employer with not less than 

30 days' notice, before the date the leave is to begin, of the employee's intention to take 

leave under such subparagraph, except that if the date of the birth or placement requires 

leave to begin in less than 30 days, the employee shall provide such notice as is 

practicable. 

   (2) Duties of employee. In any case in which the necessity for leave under 

subparagraph (C) or (D) of subsection (a)(1) of this section or under subsection (a)(3) of 

this section is foreseeable based on planned medical treatment, the employee-- 

      (A) shall make a reasonable effort to schedule the treatment so as not to disrupt 

unduly the operations of the employer, subject to the approval of the health care provider 

of the employee or the health care provider of the son, daughter, spouse, parent, or 

covered servicemember of the employee, as appropriate; and 

      (B) shall provide the employer with not less than 30 days' notice, before the date the 

leave is to begin, of the employee's intention to take leave under such subparagraph, 

except that if the date of the treatment requires leave to begin in less than 30 days, the 

employee shall provide such notice as is practicable. 

   (3) Notice for leave due to covered active duty of family member. In any case in which 

the necessity for leave under subsection (a)(1)(E) of this section is foreseeable, whether 

because the spouse, or a son, daughter, or parent, of the employee is on covered active 

duty, or because of notification of an impending call or order to covered active duty, the 

employee shall provide such notice to the employer as is reasonable and practicable. 

  

(f) Spouses employed by the same employer. 

   (1) In general. In any case in which a husband and wife entitled to leave under 

subsection (a) of this section are employed by the same employer, the aggregate number 

of workweeks of leave to which both may be entitled may be limited to 12 workweeks 

during any 12-month period, if such leave is taken-- 

      (A) under subparagraph (A) or (B) of subsection (a)(1) of this section; or 

      (B) to care for a sick parent under subparagraph (C) of such subsection. 

   (2) Servicemember family leave. 

      (A) In general. The aggregate number of workweeks of leave to which both that 

husband and wife may be entitled under subsection (a) of this section may be limited to 

26 workweeks during the single 12-month period described in subsection (a)(3) of this 

section if the leave is-- 

        (i) leave under subsection (a)(3) of this section; or 

         (ii) a combination of leave under subsection (a)(3) of this section and leave 

described in paragraph (1). 

      (B) Both limitations applicable. If the leave taken by the husband and wife includes 

leave described in paragraph (1), the limitation in paragraph (1) shall apply to the leave 

described in paragraph (1). 

 

§ 2613.  Certification  

 

(a) In general. An employer may require that a request for leave under subparagraph (C) 

or (D) of paragraph (1) or paragraph (3) of section 102(a) [29 U.S.C. § 2612(a)] be 
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supported by a certification issued by the health care provider of the eligible employee or 

of the son, daughter, spouse, or parent of the employee, or of the next of kin of an 

individual in the case of leave taken under such paragraph (3), as appropriate. The 

employee shall provide, in a timely manner, a copy of such certification to the employer. 

  

(b) Sufficient certification. Certification provided under subsection (a) shall be sufficient 

if it states— 

   (1) the date on which the serious health condition commenced; 

   (2) the probable duration of the condition; 

   (3) the appropriate medical facts within the knowledge of the health care provider 

regarding the condition; 

   (4) (A) for purposes of leave under section 102(a)(1)(C) [29 U.S.C. § 2612(a)(1)(C)], a 

statement that the eligible employee is needed to care for the son, daughter, spouse, or 

parent and an estimate of the amount of time that such employee is needed to care for the 

son, daughter, spouse, or parent; and 

      (B) for purposes of leave under section 102(a)(1)(D) [29 U.S.C. § 2612(a)(1)(D)], a 

statement that the employee is unable to perform the functions of the position of the 

employee; 

   (5) in the case of certification for intermittent leave, or leave on a reduced leave 

schedule, for planned medical treatment, the dates on which such treatment is expected to 

be given and the duration of such treatment; 

   (6) in the case of certification for intermittent leave, or leave on a reduced leave 

schedule, under section 102(a)(1)(D) [29 U.S.C. § 2612(a)(1)(D)], a statement of the 

medical necessity for the intermittent leave or leave on a reduced leave schedule, and the 

expected duration of the intermittent leave or reduced leave schedule; and 

   (7) in the case of certification for intermittent leave, or leave on a reduced leave 

schedule, under section 102(a)(1)(C) [29 U.S.C. § 2612(a)(1)(C), a statement that the 

employee's intermittent leave or leave on a reduced leave schedule is necessary for the 

care of the son, daughter, parent, or spouse who has a serious health condition, or will 

assist in their recovery, and the expected duration and schedule of the intermittent leave 

or reduced leave schedule. 

  

(c) Second opinion. 

   (1) In general. In any case in which the employer has reason to doubt the validity of the 

certification provided under subsection (a) of this section for leave under subparagraph 

(C) or (D) of section 102(a)(1) [29 U.S.C. § 2612(a)(1)(C)or (D)], the employer may 

require, at the expense of the employer, that the eligible employee obtain the opinion of a 

second health care provider designated or approved by the employer concerning any 

information certified under subsection (b) of this section for such leave. 

   (2) Limitation. A health care provider designated or approved under paragraph (1) shall 

not be employed on a regular basis by the employer. 

  

(d) Resolution of conflicting opinions. 

   (1) In general. In any case in which the second opinion described in subsection (c) of 

this section differs from the opinion in the original certification provided under 

subsection (a) of this section, the employer may require, at the expense of the employer, 
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that the employee obtain the opinion of a third health care provider designated or 

approved jointly by the employer and the employee concerning the information certified 

under subsection (b) of this section. 

   (2) Finality. The opinion of the third health care provider concerning the information 

certified under subsection (b) shall be considered to be final and shall be binding on the 

employer and the employee. 

  

(e) Subsequent recertification. The employer may require that the eligible employee 

obtain subsequent recertifications on a reasonable basis. 

  

(f) Certification related to covered active duty or call to covered active duty. An 

employer may require that a request for leave under section 102(a)(1)(E) [29 U.S.C. § 

2612(a)(1)(E)] be supported by a certification issued at such time and in such manner as 

the Secretary may by regulation prescribe. If the Secretary issues a regulation requiring 

such certification, the employee shall provide, in a timely manner, a copy of such 

certification to the employer. 

 

§ 2614.  Employment and benefits protection  

 

 (a) Restoration to position. 

   (1) In general. Except as provided in subsection (b), any eligible employee who takes 

leave under section 102 [29 U.S.C. § 2612] for the intended purpose of the leave shall be 

entitled, on return from such leave— 

      (A) to be restored by the employer to the position of employment held by the 

employee when the leave commenced; or 

      (B) to be restored to an equivalent position with equivalent employment benefits, pay, 

and other terms and conditions of employment. 

   (2) Loss of benefits. The taking of leave under section 102 [29 U.S.C. § 2612] shall not 

result in the loss of any employment benefit accrued prior to the date on which the leave 

commenced. 

   (3) Limitations. Nothing in this section shall be construed to entitle any restored 

employee to— 

      (A) the accrual of any seniority or employment benefits during any period of leave; or 

      (B) any right, benefit, or position of employment other than any right, benefit, or 

position to which the employee would have been entitled had the employee not taken the 

leave. 

   (4) Certification. As a condition of restoration under paragraph (1) for an employee 

who has taken leave under section 102(a)(1)(D) [29 U.S.C. § 2612(a)(1)(D)], the 

employer may have a uniformly applied practice or policy that requires each such 

employee to receive certification from the health care provider of the employee that the 

employee is able to resume work, except that nothing in this paragraph shall supersede a 

valid State or local law or a collective bargaining agreement that governs the return to 

work of such employees. 

   (5) Construction. Nothing in this subsection shall be construed to prohibit an employer 

from requiring an employee on leave under section 102 [29 U.S.C. § 2612] to report 
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periodically to the employer on the status and intention of the employee to return to work. 

  

(b) Exemption concerning certain highly compensated employees. 

   (1) Denial of restoration. An employer may deny restoration under subsection (a) of 

this section to any eligible employee described in paragraph (2) if-- 

      (A) such denial is necessary to prevent substantial and grievous economic injury to 

the operations of the employer; 

      (B) the employer notifies the employee of the intent of the employer to deny 

restoration on such basis at the time the employer determines that such injury would 

occur; and 

      (C) in any case in which the leave has commenced, the employee elects not to return 

to employment after receiving such notice. 

   (2) Affected employees. An eligible employee described in paragraph (1) is a salaried 

eligible employee who is among the highest paid 10 percent of the employees employed 

by the employer within 75 miles of the facility at which the employee is employed. 

  

(c) Maintenance of health benefits. 

   (1) Coverage. Except as provided in paragraph (2), during any period that an eligible 

employee takes leave under section 102 [29 U.S.C. § 2612], the employer shall maintain 

coverage under any "group health plan" (as defined in section 5000(b)(1) of the Internal 

Revenue Code of 1986 [26 U.S.C. § 5000(b)(1) for the duration of such leave at the level 

and under the conditions coverage would have been provided if the employee had 

continued in employment continuously for the duration of such leave. 

   (2) Failure to return from leave. The employer may recover the premium that the 

employer paid for maintaining coverage for the employee under such group health plan 

during any period of unpaid leave under section 102 [29 U.S.C. § 2612] if-- 

     (A) the employee fails to return from leave under section 102 [29 U.S.C. § 2612] after 

the period of leave to which the employee is entitled has expired; and 

     (B) the employee fails to return to work for a reason other than-- 

         (i) the continuation, recurrence, or onset of a serious health condition that entitles 

the employee to leave under subparagraph (C) or (D) of section 102(a)(1) [29 U.S.C. § 

2612(a)(1)] or under section 102(a)(3) [29 U.S.C. § 2612(a)(3)]; or 

         (ii) other circumstances beyond the control of the employee. 

   (3) Certification. 

    (A) Issuance. An employer may require that a claim that an employee is unable to 

return to work because of the continuation, recurrence, or onset of the serious health 

condition described in paragraph (2)(B)(i) be supported by-- 

         (i) a certification issued by the health care provider of the son, daughter, spouse, or 

parent of the employee, as appropriate, in the case of an employee unable to return to 

work because of a condition specified in section 102(a)(1)(C) [29 U.S.C. § 

2612(a)(1)(C)]; 

         (ii) a certification issued by the health care provider of the eligible employee, in the 

case of an employee unable to return to work because of a condition specified in section 

102(a)(1)(D) [29 U.S.C. § 2612(a)(1)(D)]; or 
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         (iii) a certification issued by the health care provider of the servicemember being 

cared for by the employee, in the case of an employee unable to return to work because of 

a condition specified in section 102(a)(3) [29 U.S.C. § 2612(a)(3)]. 

      (B) Copy. The employee shall provide, in a timely manner, a copy of such 

certification to the employer. 

      (C) Sufficiency of certification. 

         (i) Leave due to serious health condition of employee. The certification described in 

subparagraph (A)(ii) shall be sufficient if the certification states that a serious health 

condition prevented the employee from being able to perform the functions of the 

position of the employee on the date that the leave of the employee expired. 

         (ii) Leave due to serious health condition of family member. The certification 

described in subparagraph (A)(i) shall be sufficient if the certification states that the 

employee is needed to care for the son, daughter, spouse, or parent who has a serious 

health condition on the date that the leave of the employee expired. 

 

§ 2615.  Prohibited acts  

 

 (a) Interference with rights. 

   (1) Exercise of rights. It shall be unlawful for any employer to interfere with, restrain, 

or deny the exercise of or the attempt to exercise, any right provided under this title. 

   (2) Discrimination. It shall be unlawful for any employer to discharge or in any other 

manner discriminate against any individual for opposing any practice made unlawful by 

this title. 

  

(b) Interference with proceedings or inquiries. It shall be unlawful for any person to 

discharge or in any other manner discriminate against any individual because such 

individual-- 

   (1) has filed any charge, or has instituted or caused to be instituted any proceeding, 

under or related to this title; 

   (2) has given, or is about to give, any information in connection with any inquiry or 

proceeding relating to any right provided under this title; or 

   (3) has testified, or is about to testify, in any inquiry or proceeding relating to any right 

provided under this title. 

 

 

§ 2616.  Investigative authority  

 

 (a) In general. To ensure compliance with the provisions of this title, or any regulation or 

order issued under this title, the Secretary shall have, subject to subsection (c) of this 

section, the investigative authority provided under section 11(a) of the Fair Labor 

Standards Act of 1938 (29 U.S.C. § 211(a)). 

  

(b) Obligation to keep and preserve records. Any employer shall make, keep, and 

preserve records pertaining to compliance with this title in accordance with section 11(c) 
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of the Fair Labor Standards Act of 1938 (29 U.S.C. § 211(c)) and in accordance with 

regulations issued by the Secretary. 

  

(c) Required submissions generally limited to an annual basis. The Secretary shall not 

under the authority of this section require any employer or any plan, fund, or program to 

submit to the Secretary any books or records more than once during any 12-month 

period, unless the Secretary has reasonable cause to believe there may exist a violation of 

this title or any regulation or order issued pursuant to this title, or is investigating a 

charge pursuant to section 107(b). 

  

(d) Subpoena powers. For the purposes of any investigation provided for in this section, 

the Secretary shall have the subpoena authority provided for under section 9 of the Fair 

Labor Standards Act of 1938 (29 U.S.C. § 209). 

 

§ 2617.  Enforcement  

 

(a) Civil action by employees. 

   (1) Liability. Any employer who violates section 105 [29 U.S.C. § 2615] shall be liable 

to any eligible employee affected-- 

      (A) for damages equal to-- 

         (i) the amount of— 

            (I) any wages, salary, employment benefits, or other compensation denied or lost 

to such employee by reason of the violation; or 

            (II) in a case in which wages, salary, employment benefits, or other compensation 

have not been denied or lost to the employee, any actual monetary losses sustained by the 

employee as a direct result of the violation, such as the cost of providing care, up to a 

sum equal to 12 weeks (or 26 weeks, in a case involving leave under section 102(a)(3) 

[29 U.S.C. § 2612(a)(3)] of wages or salary for the employee; 

         (ii) the interest on the amount described in clause (i) calculated at the prevailing 

rate; and 

         (iii) an additional amount as liquidated damages equal to the sum of the amount 

described in clause (i) and the interest described in clause (ii), except that if an employer 

who has violated section 105 [29 U.S.C. § 2615]  proves to the satisfaction of the court 

that the act or omission which violated section 105 [29 U.S.C. § 2615]  was in good faith 

and that the employer had reasonable grounds for believing that the act or omission was 

not a violation of section 105 [29 U.S.C. § 2615] , such court may, in the discretion of the 

court, reduce the amount of the liability to the amount and interest determined under 

clauses (i) and (ii), respectively; and 

      (B) for such equitable relief as may be appropriate, including employment, 

reinstatement, and promotion. 

   (2) Right of action. An action to recover the damages or equitable relief prescribed in 

paragraph (1) may be maintained against any employer (including a public agency) in 

any Federal or State court of competent jurisdiction by any one or more employees for 

and in behalf of-- 

      (A) the employees; or 
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      (B) the employees and other employees similarly situated. 

   (3) Fees and costs. The court in such an action shall, in addition to any judgment 

awarded to the plaintiff, allow a reasonable attorney's fee, reasonable expert witness fees, 

and other costs of the action to be paid by the defendant. 

   (4) Limitations. The right provided by paragraph (2) to bring an action by or on behalf 

of any employee shall terminate-- 

 

      (A) on the filing of a complaint by the Secretary in an action under subsection (d) of 

this section in which restraint is sought of any further delay in the payment of the amount 

described in paragraph (1)(A) to such employee by an employer responsible under 

paragraph (1) for the payment; or 

      (B) on the filing of a complaint by the Secretary in an action under subsection (b) of 

this section in which a recovery is sought of the damages described in paragraph (1)(A) 

owing to an eligible employee by an employer liable under paragraph (1), 

   unless the action described in subparagraph (A) or (B) is dismissed without prejudice 

on motion of the Secretary. 

  

(b) Action by the Secretary. 

   (1) Administrative action. The Secretary shall receive, investigate, and attempt to 

resolve complaints of violations of section 105 in the same manner that the Secretary 

receives, investigates, and attempts to resolve complaints of violations of sections 6 and 7 

of the Fair Labor Standards Act of 1938 (29 U.S.C. §§ 206 & 207). 

   (2) Civil action. The Secretary may bring an action in any court of competent 

jurisdiction to recover the damages described in subsection (a)(1)(A) of this section. 

   (3) Sums recovered. Any sums recovered by the Secretary pursuant to paragraph (2) 

shall be held in a special deposit account and shall be paid, on order of the Secretary, 

directly to each employee affected. Any such sums not paid to an employee because of 

inability to do so within a period of 3 years shall be deposited into the Treasury of the 

United States as miscellaneous receipts. 

 

 (c) Limitation. 

   (1) In general. Except as provided in paragraph (2), an action may be brought under this 

section not later than 2 years after the date of the last event constituting the alleged 

violation for which the action is brought. 

   (2) Willful violation. In the case of such action brought for a willful violation of section 

105 [29 U.S.C. § 2615], such action may be brought within 3 years of the date of the last 

event constituting the alleged violation for which such action is brought. 

   (3) Commencement. In determining when an action is commenced by the Secretary 

under this section for the purposes of this subsection, it shall be considered to be 

commenced on the date when the complaint is filed. 

  

(d) Action for injunction by Secretary. The district courts of the United States shall have 

jurisdiction, for cause shown, in an action brought by the Secretary— 

   (1) to restrain violations of section 105 [29 U.S.C. § 2615], including the restraint of 

any withholding of payment of wages, salary, employment benefits, or other 

compensation, plus interest, found by the court to be due to eligible employees; or 
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   (2) to award such other equitable relief as may be appropriate, including employment, 

reinstatement, and promotion. 

  

(e) Solicitor of Labor. The Solicitor of Labor may appear for and represent the Secretary 

on any litigation brought under this section. 

  

(f) General Accounting Office [Government Accountability Office] and Library of 

Congress. In the case of the General Accounting Office [Government Accountability 

Office] and the Library of Congress, the authority of the Secretary of Labor under this 

title shall be exercised respectively by the Comptroller General of the United States and 

the Librarian of Congress. 

 

 

§ 2618.  Special rules concerning employees of local educational agencies  

 

(a) Application. 

   (1) In general. Except as otherwise provided in this section, the rights (including the 

rights under section 104 [29 U.S.C. § 2614], which shall extend throughout the period of 

leave of any employee under this section), remedies, and procedures under this title shall 

apply to-- 

      (A) any "local educational agency" (as defined in section 9101 of the Elementary and 

Secondary Education Act of 1965 and an eligible employee of the agency; and 

      (B) any private elementary or secondary school and an eligible employee of the 

school. 

   (2) Definitions. For purposes of the application described in paragraph (1): 

      (A) Eligible employee. The term "eligible employee" means an eligible employee of 

an agency or school described in paragraph (1). 

      (B) Employer. The term "employer" means an agency or school described in 

paragraph (1). 

 

 (b) Leave does not violate certain other Federal laws. A local educational agency and a 

private elementary or secondary school shall not be in violation of the Individuals with 

Disabilities Education Act (20 U.S.C. § 1400 et seq.), section 504 of the Rehabilitation 

Act of 1973 (29 U.S.C. § 794), or title VI of the Civil Rights Act of 1964 (42 U.S.C. § 

2000d et seq.), solely as a result of an eligible employee of such agency or school 

exercising the rights of such employee under this title. 

  

(c) Intermittent leave or leave on a reduced schedule for instructional employees. 

   (1) In general. Subject to paragraph (2), in any case in which an eligible employee 

employed principally in an instructional capacity by any such educational agency or 

school requests leave under subparagraph (C) or (D) of section 102(a)(1) or under section 

102(a)(3) that is foreseeable based on planned medical treatment and the employee would 

be on leave for greater than 20 percent of the total number of working days in the period 

during which the leave would extend, the agency or school may require that such 

employee elect either— 
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      (A) to take leave for periods of a particular duration, not to exceed the duration of the 

planned medical treatment; or 

      (B) to transfer temporarily to an available alternative position offered by the employer 

for which the employee is qualified, and that— 

         (i) has equivalent pay and benefits; and 

         (ii) better accommodates recurring periods of leave than the regular employment 

position of the employee. 

   (2) Application. The elections described in subparagraphs (A) and (B) of paragraph (1) 

shall apply only with respect to an eligible employee who complies with section 

102(e)(2). 

  

(d) Rules applicable to periods near the conclusion of an academic term. The following 

rules shall apply with respect to periods of leave near the conclusion of an academic term 

in the case of any eligible employee employed principally in an instructional capacity by 

any such educational agency or school: 

   (1) Leave more than 5 weeks prior to end of term. If the eligible employee begins leave 

under section 102 [29 U.S.C. § 2612] more than 5 weeks prior to the end of the academic 

term, the agency or school may require the employee to continue taking leave until the 

end of such term, if-- 

      (A) the leave is of at least 3 weeks duration; and 

      (B) the return to employment would occur during the 3-week period before the end of 

such term. 

   (2) Leave less than 5 weeks prior to end of term. If the eligible employee begins leave 

under subparagraph (A), (B), or (C) of section 102(a)(1) [29 U.S.C. § 2612(a)(1)(A), (B), 

or (C)] or under section 102(a)(3) [29 U.S.C. § 2612(a)(3) during the period that 

commences 5 weeks prior to the end of the academic term, the agency or school may 

require the employee to continue taking leave until the end of such term, if-- 

     (A) the leave is of greater than 2 weeks duration; and 

      (B) the return to employment would occur during the 2-week period before the end of 

such term. 

   (3) Leave less than 3 weeks prior to end of term. If the eligible employee begins leave 

under subparagraph (A), (B), or (C) of section 102(a)(1) [29 U.S.C. § 2612(a)(1)(A), (B), 

or (C)] or under section 102(a)(3) [29 U.S.C. § 2612(a)(3)] during the period that 

commences 3 weeks prior to the end of the academic term and the duration of the leave is 

greater than 5 working days, the agency or school may require the employee to continue 

to take leave until the end of such term. 

 

  

(e) Restoration to equivalent employment position. For purposes of determinations under 

section 104(a)(1)(B) [29 U.S.C. § 2614(a)(1)(B)] (relating to the restoration of an eligible 

employee to an equivalent position), in the case of a local educational agency or a private 

elementary or secondary school, such determination shall be made on the basis of 

established school board policies and practices, private school policies and practices, and 

collective bargaining agreements. 

  

(f) Reduction of the amount of liability. If a local educational agency or a private 
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elementary or secondary school that has violated this title proves to the satisfaction of the 

court that the agency, school, or department had reasonable grounds for believing that the 

underlying act or omission was not a violation of this title, such court may, in the 

discretion of the court, reduce the amount of the liability provided for under section 

107(a)(1)(A) [29 U.S.C. § 2617(a)(1)(A)] to the amount and interest determined under 

clauses (i) and (ii), respectively, of such section. 

 

§ 2619.  Notice  

 

(a) In general. Each employer shall post and keep posted, in conspicuous places on the 

premises of the employer where notices to employees and applicants for employment are 

customarily posted, a notice, to be prepared or approved by the Secretary, setting forth 

excerpts from, or summaries of, the pertinent provisions of this title and information 

pertaining to the filing of a charge. 

  

(b) Penalty. Any employer that willfully violates this section may be assessed a civil 

money penalty not to exceed $ 100 for each separate offense. 

 

§ 2651.  Effect on other laws  

 

(a) Federal and State antidiscrimination laws. Nothing in this Act or any amendment 

made by this Act shall be construed to modify or affect any Federal or State law 

prohibiting discrimination on the basis of race, religion, color, national origin, sex, age, 

or disability. 

  

(b) State and local laws. Nothing in this Act or any amendment made by this Act shall be 

construed to supersede any provision of any State or local law that provides greater 

family or medical leave rights than the rights established under this Act or any 

amendment made by this Act. 

 

§ 2652.  Effect on existing employment benefits  

 

 (a) More protective. Nothing in this Act or any amendment made by this Act shall be 

construed to diminish the obligation of an employer to comply with any collective 

bargaining agreement or any employment benefit program or plan that provides greater 

family or medical leave rights to employees than the rights established under this Act or 

any amendment made by this Act. 

  

(b) Less protective. The rights established for employees under this Act or any 

amendment made by this Act shall not be diminished by any collective bargaining 

agreement or any employment benefit program or plan. 
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§ 2653.  Encouragement of more generous leave policies  

 

Nothing in this Act or any amendment made by this Act shall be construed to discourage 

employers from adopting or retaining leave policies more generous than any policies that 

comply with the requirements under this Act or any amendment made by this Act. 

 

§ 2654.  Regulations 

  

The Secretary of Labor shall prescribe such regulations as are necessary to carry out title 

I and this title not later than 120 days after the date of the enactment of this Act. 
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§ 1.  "Maritime transactions" and "commerce" defined; exceptions to operation of 

title  

 

"Maritime transactions", as herein defined, means charter parties, bills of lading of water 

carriers, agreements relating to wharfage, supplies furnished vessels or repairs to vessels, 

collisions, or any other matters in foreign commerce which, if the subject of controversy, 

would be embraced within admiralty jurisdiction; "commerce", as herein defined, means 

commerce among the several States or with foreign nations, or in any Territory of the 

United States or in the District of Columbia, or between any such Territory and another, 

or between any such Territory and any State or foreign nation, or between the District of 

Columbia and any State or Territory or foreign nation, but nothing herein contained shall 

apply to contracts of employment of seamen, railroad employees, or any other class of 

workers engaged in foreign or interstate commerce. 

 

§ 2.  Validity, irrevocability, and enforcement of agreements to arbitrate 

 

A written provision in any maritime transaction or a contract evidencing a transaction 

involving commerce to settle by arbitration a controversy thereafter arising out of such 

contract or transaction, or the refusal to perform the whole or any part thereof, or an 

agreement in writing to submit to arbitration an existing controversy arising out of such a 

contract, transaction, or refusal, shall be valid, irrevocable, and enforceable, save upon 

such grounds as exist at law or in equity for the revocation of any contract. 

 

§ 3.  Stay of proceedings where issue therein referable to arbitration 

 

If any suit or proceeding be brought in any of the courts of the United States upon any 

issue referable to arbitration under an agreement in writing for such arbitration, the court 

in which such suit is pending, upon being satisfied that the issue involved in such suit or 

proceeding is referable to arbitration under such an agreement, shall on application of one 

of the parties stay the trial of the action until such arbitration has been had in accordance 

with the terms of the agreement, providing the applicant for the stay is not in default in 

proceeding with such arbitration. 

 

§ 4.  Failure to arbitrate under agreement; petition to United States court having 

jurisdiction for order to compel arbitration; notice and service thereof; hearing and 

determination  

 

A party aggrieved by the alleged failure, neglect, or refusal of another to arbitrate under a 

written agreement for arbitration may petition any United States district court which, save 

for such agreement, would have jurisdiction under Title 28 [28 U.S.C. §§ 1 et seq.], in a 

http://www.lexis.com/research/buttonTFLink?_m=c71142bfc2b96352703b55a16c9072b3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b9%20USCS%20%a7%204%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=3&_butInline=1&_butinfo=28%20USC%201&_fmtstr=FULL&docnum=3&_startdoc=1&wchp=dGLzVzz-zSkAA&_md5=676c271f13a96b26121163f6f9502ca2


 122 

civil action or in admiralty of the subject matter of a suit arising out of the controversy 

between the parties, for an order directing that such arbitration proceed in the manner 

provided for in such agreement. Five days' notice in writing of such application shall be 

served upon the party in default. Service thereof shall be made in the manner provided by 

the Federal Rules of Civil Procedure. The court shall hear the parties, and upon being 

satisfied that the making of the agreement for arbitration or the failure to comply 

therewith is not in issue, the court shall make an order directing the parties to proceed to 

arbitration in accordance with the terms of the agreement. The hearing and proceedings, 

under such agreement, shall be within the district in which the petition for an order 

directing such arbitration is filed. If the making of the arbitration agreement or the failure, 

neglect, or refusal to perform the same be in issue, the court shall proceed summarily to 

the trial thereof. If no jury trial be demanded by the party alleged to be in default, or if the 

matter in dispute is within admiralty jurisdiction, the court shall hear and determine such 

issue. Where such an issue is raised, the party alleged to be in default may, except in 

cases of admiralty, on or before the return day of the notice of application, demand a jury 

trial of such issue, and upon such demand the court shall make an order referring the 

issue or issues to a jury in the manner provided by the Federal Rules of Civil Procedure , 

or may specially call a jury for that purpose. If the jury find that no agreement in writing 

for arbitration was made or that there is no default in proceeding thereunder, the 

proceeding shall be dismissed. If the jury find that an agreement for arbitration was made 

in writing and that there is a default in proceeding thereunder, the court shall make an 

order summarily directing the parties to proceed with the arbitration in accordance with 

the terms thereof. 

 

§ 5.  Appointment of arbitrators or umpire 

 

If in the agreement provision be made for a method of naming or appointing an arbitrator 

or arbitrators or an umpire, such method shall be followed; but if no method be provided 

therein, or if a method be provided and any party thereto shall fail to avail himself of such 

method, or if for any other reason there shall be a lapse in the naming of an arbitrator or 

arbitrators or umpire, or in filling a vacancy, then upon the application of either party to 

the controversy the court shall designate and appoint an arbitrator or arbitrators or 

umpire, as the case may require, who shall act under the said agreement with the same 

force and effect as if he or they had been specifically named therein; and unless otherwise 

provided in the agreement the arbitration shall be by a single arbitrator. 

 

§ 6.  Application heard as motion 

 

Any application to the court hereunder shall be made and heard in the manner provided 

by law for the making and hearing of motions, except as otherwise herein expressly 

provided. 
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§ 7.  Witnesses before arbitrators; fees; compelling attendance  

 

The arbitrators selected either as prescribed in this title [9 U.S.C. §§ 1 et seq.] or 

otherwise, or a majority of them, may summon in writing any person to attend before 

them or any of them as a witness and in a proper case to bring with him or them any 

book, record, document, or paper which may be deemed material as evidence in the case. 

The fees for such attendance shall be the same as the fees of witnesses before masters of 

the United States courts. Said summons shall issue in the name of the arbitrator or 

arbitrators, or a majority of them, and shall be signed by the arbitrators, or a majority of 

them, and shall be directed to the said person and shall be served in the same manner as 

subpoenas to appear and testify before the court; if any person or persons so summoned 

to testify shall refuse or neglect to obey said summons, upon petition the United States 

district court for the district in which such arbitrators, or a majority of them, are sitting 

may compel the attendance of such person or persons before said arbitrator or arbitrators, 

or punish said person or persons for contempt in the same manner provided by law for 

securing the attendance of witnesses or their punishment for neglect or refusal to attend in 

the courts of the United States. 

 

§ 8.  Proceedings begun by libel in admiralty and seizure of vessel or property 

 

If the basis of jurisdiction be a cause of action otherwise justiciable in admiralty, then, 

notwithstanding anything herein to the contrary, the party claiming to be aggrieved may 

begin his proceeding hereunder by libel and seizure of the vessel or other property of the 

other party according to the usual course of admiralty proceedings, and the court shall 

then have jurisdiction to direct the parties to proceed with the arbitration and shall retain 

jurisdiction to enter its decree upon the award. 

 

§ 9.  Award of arbitrators; confirmation; jurisdiction; procedure 

 

If the parties in their agreement have agreed that a judgment of the court shall be entered 

upon the award made pursuant to the arbitration, and shall specify the court, then at any 

time within one year after the award is made any party to the arbitration may apply to the 

court so specified for an order confirming the award, and thereupon the court must grant 

such an order unless the award is vacated, modified, or corrected as prescribed in sections 

10 and 11 of this title [9 U.S.C. §§ 10, 11]. If no court is specified in the agreement of the 

parties, then such application may be made to the United States court in and for the 

district within which such award was made. Notice of the application shall be served 

upon the adverse party, and thereupon the court shall have jurisdiction of such party as 

though he had appeared generally in the proceeding. If the adverse party is a resident of 

the district within which the award was made, such service shall be made upon the 

adverse party or his attorney as prescribed by law for service of notice of motion in an 

action in the same court. If the adverse party shall be a nonresident, then the notice of the 

application shall be served by the marshal of any district within which the adverse party 

may be found in like manner as other process of the court. 
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§ 10.  Same; vacation; grounds; rehearing 

 

(a) In any of the following cases the United States court in and for the district wherein the 

award was made may make an order vacating the award upon the application of any party 

to the arbitration— 

   (1) where the award was procured by corruption, fraud, or undue means; 

   (2) where there was evident partiality or corruption in the arbitrators, or either of them; 

   (3) where the arbitrators were guilty of misconduct in refusing to postpone the hearing, 

upon sufficient cause shown, or in refusing to hear evidence pertinent and material to the 

controversy; or of any other misbehavior by which the rights of any party have been 

prejudiced; or 

   (4) where the arbitrators exceeded their powers, or so imperfectly executed them that a 

mutual, final, and definite award upon the subject matter submitted was not made. 

  

(b) If an award is vacated and the time within which the agreement required the award to 

be made has not expired, the court may, in its discretion, direct a rehearing by the 

arbitrators. 

  

(c) The United States district court for the district wherein an award was made that was 

issued pursuant to section 580 of title 5 may make an order vacating the award upon the 

application of a person, other than a party to the arbitration, who is adversely affected or 

aggrieved by the award, if the use of arbitration or the award is clearly inconsistent with 

the factors set forth in section 572 of title 5. 

 

§ 11.  Same; modification or correction; grounds; order  

 

In either of the following cases the United States court in and for the district wherein the 

award was made may make an order modifying or correcting the award upon the 

application of any party to the arbitration— 

   (a) Where there was an evident material miscalculation of figures or an evident material 

mistake in the description of any person, thing, or property referred to in the award. 

   (b) Where the arbitrators have awarded upon a matter not submitted to them, unless it is 

a matter not affecting the merits of the decision upon the matter submitted. 

   (c) Where the award is imperfect in matter of form not affecting the merits of the 

controversy. 

  

The order may modify and correct the award, so as to effect the intent thereof and 

promote justice between the parties. 
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§ 12.  Notice of motions to vacate or modify; service; stay of proceedings  

 

Notice of a motion to vacate, modify, or correct an award must be served upon the 

adverse party or his attorney within three months after the award is filed or delivered. If 

the adverse party is a resident of the district within which the award was made, such 

service shall be made upon the adverse party or his attorney as prescribed by law for 

service of notice of motion in an action in the same court. If the adverse party shall be a 

nonresident then the notice of the application shall be served by the marshal of any 

district within which the adverse party may be found in like manner as other process of 

the court. For the purposes of the motion any judge who might make an order to stay the 

proceedings in an action brought in the same court may make an order, to be served with 

the notice of motion, staying the proceedings of the adverse party to enforce the award. 

 

§ 13.  Papers filed with order on motions; judgment; docketing; force and effect; 

enforcement  

 

The party moving for an order confirming, modifying, or correcting an award shall, at the 

time such order is filed with the clerk for the entry of judgment thereon, also file the 

following papers with the clerk: 

 

   (a) The agreement; the selection or appointment, if any, of an additional arbitrator or 

umpire; and each written extension of the time, if any, within which to make the award. 

   (b) The award. 

   (c) Each notice, affidavit, or other paper used upon an application to confirm, modify, 

or correct the award, and a copy of each order of the court upon such an application. 

  

The judgment shall be docketed as if it was rendered in an action. 

  

The judgment so entered shall have the same force and effect, in all respects, as, and be 

subject to all the provisions of law relating to, a judgment in an action; and it may be 

enforced as if it had been rendered in an action in the court in which it is entered. 

 

§ 14.  Contracts not affected  

 

This title [9 U.S.C. §§ 1 et seq.] shall not apply to contracts made prior to January 1, 

1926. 

 

§ 15.  Inapplicability of the Act of State doctrine  

 

Enforcement of arbitral agreements, confirmation of arbitral awards, and execution upon 

judgments based on orders confirming such awards shall not be refused on the basis of 

the Act of State doctrine. 
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§ 16.  Appeals 

 (a) An appeal may be taken from— 

   (1) an order-- 

(A) refusing a stay of any action under section 3 of this title [9 U.S.C. § 3], 

      (B) denying a petition under section 4 of this title [9 U.S.C. § 4] to order arbitration to 

proceed, 

      (C) denying an application under section 206 of this title [9 U.S.C. § 206] to compel 

arbitration, 

     (D) confirming or denying confirmation of an award or partial award, or 

       (E) modifying, correcting, or vacating an award; 

   (2) an interlocutory order granting, continuing, or modifying an injunction against an 

arbitration that is subject to this title; or 

   (3) a final decision with respect to an arbitration that is subject to this title. 

  

(b) Except as otherwise provided in section 1292(b) of title 28, an appeal may not be 

taken from an interlocutory order— 

   (1) granting a stay of any action under section 3 of this title [9 U.S.C. § 3]; 

   (2) directing arbitration to proceed under section 4 of this title [9 U.S.C. § 4]; 

   (3) compelling arbitration under section 206 of this title [9 U.S.C. § 206]; or 

   (4) refusing to enjoin an arbitration that is subject to this title. 
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§ 2000ff.  Definitions  

In this title [42 U.S.C. §§ 2000ff et seq.]: 

   (1) Commission. The term "Commission" means the Equal Employment Opportunity 

Commission as created by section 705 of the Civil Rights Act of 1964 (42 U.S.C. § 

2000e-4). 

   (2) Employee; employer; employment agency; labor organization; member. 

      (A) In general. The term "employee" means-- 

         (i) an employee (including an applicant), as defined in section 701(f) of the Civil 

Rights Act of 1964 (42 U.S.C. § 2000e(f)); 

         (ii) a State employee (including an applicant) described in section 304(a) of the 

Government Employee Rights Act of 1991 (42 U.S.C. § 2000e-16c(a)); 

         (iii) a covered employee (including an applicant), as defined in section 101 of the 

Congressional Accountability Act of 1995 (2 U.S.C. § 1301); 

         (iv) a covered employee (including an applicant), as defined in section 411(c) of 

title 3, United States Code; or 

         (v) an employee or applicant to which section 717(a) of the Civil Rights Act of 

1964 (42 U.S.C. § 2000e-16(a)) applies. 

      (B) Employer. The term "employer" means-- 

         (i) an employer (as defined in section 701(b) of the Civil Rights Act of 1964 (42 

U.S.C. 2000e(b))); 

         (ii) an entity employing a State employee described in section 304(a) of the 

Government Employee Rights Act of 1991 [42 U.S.C. § 2000e-16c(a)]; 

         (iii) an employing office, as defined in section 101 of the Congressional 

Accountability Act of 1995 [2 U.S.C. § 1301]; 

         (iv) an employing office, as defined in section 411(c) of title 3, United States Code; 

or 

         (v) an entity to which section 717(a) of the Civil Rights Act of 1964 [42 U.S.C. § 

2000e-16(a)] applies. 

      (C) Employment agency; labor organization. The terms "employment agency" and 

"labor organization" have the meanings given the terms in section 701 of the Civil Rights 

Act of 1964 (42 U.S.C. §  2000e). 

      (D) Member. The term "member", with respect to a labor organization, includes an 

applicant for membership in a labor organization. 

   (3) Family member. The term "family member" means, with respect to an individual-- 

      (A) a dependent (as such term is used for purposes of section 701(f)(2) of the 

Employee Retirement Income Security Act of 1974 [29 U.S.C. § 1181(f)(2)]) of such 

individual, and 

      (B) any other individual who is a first-degree, second-degree, third-degree, or fourth-

degree relative of such individual or of an individual described in subparagraph (A). 

   (4) Genetic information. 

      (A) In general. The term "genetic information" means, with respect to any individual, 

information about-- 

         (i) such individual's genetic tests, 

         (ii) the genetic tests of family members of such individual, and 
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         (iii) the manifestation of a disease or disorder in family members of such individual. 

      (B) Inclusion of genetic services and participation in genetic research. Such term 

includes, with respect to any individual, any request for, or receipt of, genetic services, or 

participation in clinical research which includes genetic services, by such individual or 

any family member of such individual. 

      (C) Exclusions. The term "genetic information" shall not include information about 

the sex or age of any individual. 

   (5) Genetic monitoring. The term "genetic monitoring" means the periodic examination 

of employees to evaluate acquired modifications to their genetic material, such as 

chromosomal damage or evidence of increased occurrence of mutations, that may have 

developed in the course of employment due to exposure to toxic substances in the 

workplace, in order to identify, evaluate, and respond to the effects of or control adverse 

environmental exposures in the workplace. 

   (6) Genetic services. The term "genetic services" means-- 

      (A) a genetic test; 

      (B) genetic counseling (including obtaining, interpreting, or assessing genetic 

information); or 

      (C) genetic education. 

   (7) Genetic test. 

      (A) In general. The term "genetic test" means an analysis of human DNA, RNA, 

chromosomes, proteins, or metabolites, that detects genotypes, mutations, or 

chromosomal changes. 

      (B) Exceptions. The term "genetic test" does not mean an analysis of proteins or 

metabolites that does not detect genotypes, mutations, or chromosomal changes. 

§ 2000ff-1.  Employer practices  

 

(a) Discrimination based on genetic information. It shall be an unlawful employment 

practice for an employer— 

   (1) to fail or refuse to hire, or to discharge, any employee, or otherwise to discriminate 

against any employee with respect to the compensation, terms, conditions, or privileges 

of employment of the employee, because of genetic information with respect to the 

employee; or 

   (2) to limit, segregate, or classify the employees of the employer in any way that would 

deprive or tend to deprive any employee of employment opportunities or otherwise 

adversely affect the status of the employee as an employee, because of genetic 

information with respect to the employee. 

  

(b) Acquisition of genetic information. It shall be an unlawful employment practice for an 

employer to request, require, or purchase genetic information with respect to an employee 

or a family member of the employee except— 

   (1) where an employer inadvertently requests or requires family medical history of the 

employee or family member of the employee; 

   (2) where— 

     (A) health or genetic services are offered by the employer, including such services 

offered as part of a wellness program; 
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     (B) the employee provides prior, knowing, voluntary, and written authorization;       

     (C) only the employee (or family member if the family member is receiving genetic 

services) and the licensed health care professional or board certified genetic counselor 

involved in providing such services receive individually identifiable information 

concerning the results of such services; and 

      (D) any individually identifiable genetic information provided under subparagraph 

(C) in connection with the services provided under subparagraph (A) is only available for 

purposes of such services and shall not be disclosed to the employer except in aggregate 

terms that do not disclose the identity of specific employees; 

   (3) where an employer requests or requires family medical history from the employee 

to comply with the certification provisions of section 103 of the Family and Medical 

Leave Act of 1993 (29 U.S.C. 2613) or such requirements under State family and medical 

leave laws; 

   (4) where an employer purchases documents that are commercially and publicly 

available (including newspapers, magazines, periodicals, and books, but not including 

medical databases or court records) that include family medical history; 

   (5) where the information involved is to be used for genetic monitoring of the 

biological effects of toxic substances in the workplace, but only if-- 

      (A) the employer provides written notice of the genetic monitoring to the employee; 

      (B) (i) the employee provides prior, knowing, voluntary, and written authorization; or 

          (ii) the genetic monitoring is required by Federal or State law; 

     (C) the employee is informed of individual monitoring results; 

     (D) the monitoring is in compliance with— 

         (i) any Federal genetic monitoring regulations, including any such regulations that 

may be promulgated by the Secretary of Labor pursuant to the Occupational Safety and 

Health Act of 1970 (29 U.S.C. 651 et seq.), the Federal Mine Safety and Health Act of 

1977 (30 U.S.C. 801 et seq.), or the Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.); 

or 

         (ii) State genetic monitoring regulations, in the case of a State that is implementing 

genetic monitoring regulations under the authority of the Occupational Safety and Health 

Act of 1970 (29 U.S.C. 651 et seq.); and 

      (E) the employer, excluding any licensed health care professional or board certified 

genetic counselor that is involved in the genetic monitoring program, receives the results 

of the monitoring only in aggregate terms that do not disclose the identity of specific 

employees; or 

   (6) where the employer conducts DNA analysis for law enforcement purposes as a 

forensic laboratory or for purposes of human remains identification, and requests or 

requires genetic information of such employer's employees, but only to the extent that 

such genetic information is used for analysis of DNA identification markers for quality 

control to detect sample contamination. 

  

(c) Preservation of protections. In the case of information to which any of paragraphs (1) 

through (6) of subsection (b) applies, such information may not be used in violation of 

paragraph (1) or (2) of subsection (a) or treated or disclosed in a manner that violates 

section 206 [42 U.S.C. § 2000ff-5]. 

 

http://www.lexis.com/research/buttonTFLink?_m=7230659084e2de089770f8651e166c46&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-1%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=29%20USC%202613&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=f02606e7f58c474c251524f792b2d60b
http://www.lexis.com/research/buttonTFLink?_m=7230659084e2de089770f8651e166c46&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-1%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=3&_butInline=1&_butinfo=29%20USC%20651&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=1f8ddcb45712b5987d526c1cba9afc75
http://www.lexis.com/research/buttonTFLink?_m=7230659084e2de089770f8651e166c46&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-1%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=4&_butInline=1&_butinfo=30%20USC%20801&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=e9963064f767991e8d9113bf0fe83543
http://www.lexis.com/research/buttonTFLink?_m=7230659084e2de089770f8651e166c46&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-1%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=5&_butInline=1&_butinfo=42%20USC%202011&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=a2b596d762a57fef64ab5b2117208980
http://www.lexis.com/research/buttonTFLink?_m=7230659084e2de089770f8651e166c46&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-1%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=6&_butInline=1&_butinfo=29%20USC%20651&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=d89342de5a3d1ce4a57856ad37bb487c
http://www.lexis.com/research/buttonTFLink?_m=7230659084e2de089770f8651e166c46&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-1%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=7&_butInline=1&_butinfo=42%20USC%202000FF-5&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=ac583211a867dbfca187124440145071
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§ 2000ff-2.  Employment agency practices  

 

(a) Discrimination based on genetic information. It shall be an unlawful employment 

practice for an employment agency— 

   (1) to fail or refuse to refer for employment, or otherwise to discriminate against, any 

individual because of genetic information with respect to the individual; 

   (2) to limit, segregate, or classify individuals or fail or refuse to refer for employment 

any individual in any way that would deprive or tend to deprive any individual of 

employment opportunities, or otherwise adversely affect the status of the individual as an 

employee, because of genetic information with respect to the individual; or 

   (3) to cause or attempt to cause an employer to discriminate against an individual in 

violation of this title [42 U.S.C. §§ 2000ff et seq.]. 

  

(b) Acquisition of genetic information. It shall be an unlawful employment practice for an 

employment agency to request, require, or purchase genetic information with respect to 

an individual or a family member of the individual except-- 

   (1) where an employment agency inadvertently requests or requires family medical 

history of the individual or family member of the individual; 

   (2) where— 

      (A) health or genetic services are offered by the employment agency, including such 

services offered as part of a wellness program; 

    (B) the individual provides prior, knowing, voluntary, and written authorization; 

     (C) only the individual (or family member if the family member is receiving genetic 

services) and the licensed health care professional or board certified genetic counselor 

involved in providing such services receive individually identifiable information 

concerning the results of such services; and 

      (D) any individually identifiable genetic information provided under subparagraph 

(C) in connection with the services provided under subparagraph (A) is only available for 

purposes of such services and shall not be disclosed to the employment agency except in 

aggregate terms that do not disclose the identity of specific individuals; 

   (3) where an employment agency requests or requires family medical history from the 

individual to comply with the certification provisions of section 103 of the Family and 

Medical Leave Act of 1993 (29 U.S.C. 2613) or such requirements under State family 

and medical leave laws; 

   (4) where an employment agency purchases documents that are commercially and 

publicly available (including newspapers, magazines, periodicals, and books, but not 

including medical databases or court records) that include family medical history; or 

   (5) where the information involved is to be used for genetic monitoring of the 

biological effects of toxic substances in the workplace, but only if-- 

      (A) the employment agency provides written notice of the genetic monitoring to the 

individual; 

      (B) (i) the individual provides prior, knowing, voluntary, and written authorization; or 

            (ii) the genetic monitoring is required by Federal or State law; 

     (C) the individual is informed of individual monitoring results; 

     (D) the monitoring is in compliance with— 

http://www.lexis.com/research/buttonTFLink?_m=2720c7697a1e6e565f24f7924ba964e7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-2%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=42%20USC%202000FF&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=25c45eec8a9455ae1775ad48187af232
http://www.lexis.com/research/buttonTFLink?_m=2720c7697a1e6e565f24f7924ba964e7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-2%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=3&_butInline=1&_butinfo=29%20USC%202613&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=9114cd406923a334b294255e1bf0dc5a
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         (i) any Federal genetic monitoring regulations, including any such regulations that 

may be promulgated by the Secretary of Labor pursuant to the Occupational Safety and 

Health Act of 1970 (29 U.S.C. 651 et seq.), the Federal Mine Safety and Health Act of 

1977 (30 U.S.C. 801 et seq.), or the Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.); 

or 

         (ii) State genetic monitoring regulations, in the case of a State that is implementing 

genetic monitoring regulations under the authority of the Occupational Safety and Health 

Act of 1970 (29 U.S.C. 651 et seq.); and 

      (E) the employment agency, excluding any licensed health care professional or board 

certified genetic counselor that is involved in the genetic monitoring program, receives 

the results of the monitoring only in aggregate terms that do not disclose the identity of 

specific individuals. 

 

 (c) Preservation of protections. In the case of information to which any of paragraphs (1) 

through (5) of subsection (b) applies, such information may not be used in violation of 

paragraph (1), (2), or (3) of subsection (a) or treated or disclosed in a manner that violates 

section 206 [42 U.S.C. § 2000ff-5]. 

 

§ 2000ff-3.  Labor organization practices  

 

(a) Discrimination based on genetic information. It shall be an unlawful employment 

practice for a labor organization— 

   (1) to exclude or to expel from the membership of the organization, or otherwise to 

discriminate against, any member because of genetic information with respect to the 

member; 

   (2) to limit, segregate, or classify the members of the organization, or fail or refuse to 

refer for employment any member, in any way that would deprive or tend to deprive any 

member of employment opportunities, or otherwise adversely affect the status of the 

member as an employee, because of genetic information with respect to the member; or 

   (3) to cause or attempt to cause an employer to discriminate against a member in 

violation of this title [42 U.S.C. §§ 2000ff et seq.]. 

  

(b) Acquisition of genetic information. It shall be an unlawful employment practice for a 

labor organization to request, require, or purchase genetic information with respect to a 

member or a family member of the member except— 

   (1) where a labor organization inadvertently requests or requires family medical history 

of the member or family member of the member; 

   (2) where— 

      (A) health or genetic services are offered by the labor organization, including such 

services offered as part of a wellness program; 

      (B) the member provides prior, knowing, voluntary, and written authorization; 

      (C) only the member (or family member if the family member is receiving genetic 

services) and the licensed health care professional or board certified genetic counselor 

involved in providing such services receive individually identifiable information 

concerning the results of such services; and 

http://www.lexis.com/research/buttonTFLink?_m=2720c7697a1e6e565f24f7924ba964e7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-2%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=4&_butInline=1&_butinfo=29%20USC%20651&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=4de610c5727df10542a333ccf42e4d61
http://www.lexis.com/research/buttonTFLink?_m=2720c7697a1e6e565f24f7924ba964e7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-2%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=5&_butInline=1&_butinfo=30%20USC%20801&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=56ddfb6b8b26692fa78d0ef5310579d9
http://www.lexis.com/research/buttonTFLink?_m=2720c7697a1e6e565f24f7924ba964e7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-2%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=6&_butInline=1&_butinfo=42%20USC%202011&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=774a0d2b6eab729da8eb8a71b6c17d4e
http://www.lexis.com/research/buttonTFLink?_m=2720c7697a1e6e565f24f7924ba964e7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-2%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=7&_butInline=1&_butinfo=29%20USC%20651&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=a96a3139b4ffe4cce308ff451338f496
http://www.lexis.com/research/buttonTFLink?_m=2720c7697a1e6e565f24f7924ba964e7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-2%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=8&_butInline=1&_butinfo=42%20USC%202000FF-5&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=fddd594f04a054c2ff403fac874ad6cd
http://www.lexis.com/research/buttonTFLink?_m=b3bc81faf142737f8e001b2365467946&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-3%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=42%20USC%202000FF&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=0561e94a6ba5eefbbfe146370a8eb10f
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      (D) any individually identifiable genetic information provided under subparagraph 

(C) in connection with the services provided under subparagraph (A) is only available for 

purposes of such services and shall not be disclosed to the labor organization except in 

aggregate terms that do not disclose the identity of specific members; 

   (3) where a labor organization requests or requires family medical history from the 

members to comply with the certification provisions of section 103 of the Family and 

Medical Leave Act of 1993 (29 U.S.C. 2613) or such requirements under State family 

and medical leave laws; 

   (4) where a labor organization purchases documents that are commercially and publicly 

available (including newspapers, magazines, periodicals, and books, but not including 

medical databases or court records) that include family medical history; or 

   (5) where the information involved is to be used for genetic monitoring of the 

biological effects of toxic substances in the workplace, but only if— 

      (A) the labor organization provides written notice of the genetic monitoring to the 

member; 

      (B) (i) the member provides prior, knowing, voluntary, and written authorization; or 

         (ii) the genetic monitoring is required by Federal or State law; 

     (C) the member is informed of individual monitoring results; 

     (D) the monitoring is in compliance with— 

         (i) any Federal genetic monitoring regulations, including any such regulations that 

may be promulgated by the Secretary of Labor pursuant to the Occupational Safety and 

Health Act of 1970 (29 U.S.C. 651 et seq.), the Federal Mine Safety and Health Act of 

1977 (30 U.S.C. 801 et seq.), or the Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.); 

or 

         (ii) State genetic monitoring regulations, in the case of a State that is implementing 

genetic monitoring regulations under the authority of the Occupational Safety and Health 

Act of 1970 (29 U.S.C. 651 et seq.); and 

      (E) the labor organization, excluding any licensed health care professional or board 

certified genetic counselor that is involved in the genetic monitoring program, receives 

the results of the monitoring only in aggregate terms that do not disclose the identity of 

specific members. 

  

(c) Preservation of protections. In the case of information to which any of paragraphs (1) 

through (5) of subsection (b) applies, such information may not be used in violation of 

paragraph (1), (2), or (3) of subsection (a) or treated or disclosed in a manner that violates 

section 206 [42 U.S.C. § 2000ff-5]. 

 

§ 2000ff-4.  Training programs  

 

(a) Discrimination based on genetic information. It shall be an unlawful employment 

practice for any employer, labor organization, or joint labor-management committee 

controlling apprenticeship or other training or retraining, including on-the-job training 

programs-- 

   (1) to discriminate against any individual because of genetic information with respect to 

http://www.lexis.com/research/buttonTFLink?_m=b3bc81faf142737f8e001b2365467946&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-3%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=3&_butInline=1&_butinfo=29%20USC%202613&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=657dcc349ac9fef8b07a8295dc32a684
http://www.lexis.com/research/buttonTFLink?_m=b3bc81faf142737f8e001b2365467946&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-3%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=4&_butInline=1&_butinfo=29%20USC%20651&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=df2229609daaf337d1ee58f2bc0d4621
http://www.lexis.com/research/buttonTFLink?_m=b3bc81faf142737f8e001b2365467946&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-3%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=5&_butInline=1&_butinfo=30%20USC%20801&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=97afe24d79cb182bd22e7da887b67c91
http://www.lexis.com/research/buttonTFLink?_m=b3bc81faf142737f8e001b2365467946&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b42%20USCS%20%a7%202000ff-3%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=6&_butInline=1&_butinfo=42%20USC%202011&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAb&_md5=b52804c1c98177ad89951ca66b439328
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the individual in admission to, or employment in, any program established to provide 

apprenticeship or other training or retraining; 

   (2) to limit, segregate, or classify the applicants for or participants in such 

apprenticeship or other training or retraining, or fail or refuse to refer for employment 

any individual, in any way that would deprive or tend to deprive any individual of 

employment opportunities, or otherwise adversely affect the status of the individual as an 

employee, because of genetic information with respect to the individual; or 

   (3) to cause or attempt to cause an employer to discriminate against an applicant for or 

a participant in such apprenticeship or other training or retraining in violation of this title 

[42 U.S.C. §§ 2000ff et seq.]. 

  

(b) Acquisition of genetic information. It shall be an unlawful employment practice for an 

employer, labor organization, or joint labor-management committee described in 

subsection (a) to request, require, or purchase genetic information with respect to an 

individual or a family member of the individual except— 

   (1) where the employer, labor organization, or joint labor-management committee 

inadvertently requests or requires family medical history of the individual or family 

member of the individual; 

   (2) where— 

      (A) health or genetic services are offered by the employer, labor organization, or joint 

labor-management committee, including such services offered as part of a wellness 

program; 

      (B) the individual provides prior, knowing, voluntary, and written authorization; 

      (C) only the individual (or family member if the family member is receiving genetic 

services) and the licensed health care professional or board certified genetic counselor 

involved in providing such services receive individually identifiable information 

concerning the results of such services; and 

      (D) any individually identifiable genetic information provided under subparagraph 

(C) in connection with the services provided under subparagraph (A) is only available for 

purposes of such services and shall not be disclosed to the employer, labor organization, 

or joint labor-management committee except in aggregate terms that do not disclose the 

identity of specific individuals; 

   (3) where the employer, labor organization, or joint labor-management committee 

requests or requires family medical history from the individual to comply with the 

certification provisions of section 103 of the Family and Medical Leave Act of 1993 (29 

U.S.C. 2613) or such requirements under State family and medical leave laws; 

   (4) where the employer, labor organization, or joint labor-management committee 

purchases documents that are commercially and publicly available (including 

newspapers, magazines, periodicals, and books, but not including medical databases or 

court records) that include family medical history; 

   (5) where the information involved is to be used for genetic monitoring of the 

biological effects of toxic substances in the workplace, but only if-- 

      (A) the employer, labor organization, or joint labor-management committee provides 

written notice of the genetic monitoring to the individual; 
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      (B) (i) the individual provides prior, knowing, voluntary, and written authorization; or 

         (ii) the genetic monitoring is required by Federal or State law; 

     (C) the individual is informed of individual monitoring results; 

     (D) the monitoring is in compliance with— 

         (i) any Federal genetic monitoring regulations, including any such regulations that 

may be promulgated by the Secretary of Labor pursuant to the Occupational Safety and 

Health Act of 1970 (29 U.S.C. 651 et seq.), the Federal Mine Safety and Health Act of 

1977 (30 U.S.C. 801 et seq.), or the Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.); 

or 

         (ii) State genetic monitoring regulations, in the case of a State that is implementing 

genetic monitoring regulations under the authority of the Occupational Safety and Health 

Act of 1970 (29 U.S.C. 651 et seq.); and 

      (E) the employer, labor organization, or joint labor-management committee, 

excluding any licensed health care professional or board certified genetic counselor that 

is involved in the genetic monitoring program, receives the results of the monitoring only 

in aggregate terms that do not disclose the identity of specific individuals; or 

   (6) where the employer conducts DNA analysis for law enforcement purposes as a 

forensic laboratory or for purposes of human remains identification, and requests or 

requires genetic information of such employer's apprentices or trainees, but only to the 

extent that such genetic information is used for analysis of DNA identification markers 

for quality control to detect sample contamination. 

  

(c) Preservation of protections. In the case of information to which any of paragraphs (1) 

through (6) of subsection (b) applies, such information may not be used in violation of 

paragraph (1), (2), or (3) of subsection (a) or treated or disclosed in a manner that violates 

section 206 [42 U.S.C. § 2000ff-5]. 

 

§ 2000ff-5.  Confidentiality of genetic information  

 

(a) Treatment of information as part of confidential medical record. If an employer, 

employment agency, labor organization, or joint labor-management committee possesses 

genetic information about an employee or member, such information shall be maintained 

on separate forms and in separate medical files and be treated as a confidential medical 

record of the employee or member. An employer, employment agency, labor 

organization, or joint labor-management committee shall be considered to be in 

compliance with the maintenance of information requirements of this subsection with 

respect to genetic information subject to this subsection that is maintained with and 

treated as a confidential medical record under section 102(d)(3)(B) of the Americans 

With Disabilities Act (42 U.S.C. 12112(d)(3)(B)). 

  

(b) Limitation on disclosure. An employer, employment agency, labor organization, or 

joint labor-management committee shall not disclose genetic information concerning an 

employee or member except— 
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   (1) to the employee or member of a labor organization (or family member if the family 

member is receiving the genetic services) at the written request of the employee or 

member of such organization; 

   (2) to an occupational or other health researcher if the research is conducted in 

compliance with the regulations and protections provided for under part 46 of title 45, 

Code of Federal Regulations; 

   (3) in response to an order of a court, except that-- 

      (A) the employer, employment agency, labor organization, or joint labor-management 

committee may disclose only the genetic information expressly authorized by such order; 

and 

      (B) if the court order was secured without the knowledge of the employee or member 

to whom the information refers, the employer, employment agency, labor organization, or 

joint labor-management committee shall inform the employee or member of the court 

order and any genetic information that was disclosed pursuant to such order; 

   (4) to government officials who are investigating compliance with this title [42 U.S.C. 

§§ 2000ff et seq.] if the information is relevant to the investigation; 

   (5) to the extent that such disclosure is made in connection with the employee's 

compliance with the certification provisions of section 103 of the Family and Medical 

Leave Act of 1993 (29 U.S.C. 2613) or such requirements under State family and medical 

leave laws; or 

   (6) to a Federal, State, or local public health agency only with regard to information 

that is described in section 201(4)(A)(iii) [42 U.S.C. § 2000ff(4)(A)(iii)] and that 

concerns a contagious disease that presents an imminent hazard of death or life-

threatening illness, and that the employee whose family member or family members is or 

are the subject of a disclosure under this paragraph is notified of such disclosure. 

  

(c) Relationship to HIPAA regulations. With respect to the regulations promulgated by 

the Secretary of Health and Human Services under part C of title XI of the Social 

Security Act (42 U.S.C. 1320d et seq.) and section 264 of the Health Insurance 

Portability and Accountability Act of 1996 (42 U.S.C. 1320d-2 note), this title [42 U.S.C. 

§§ 2000ff et seq.] does not prohibit a covered entity under such regulations from any use 

or disclosure of health information that is authorized for the covered entity under such 

regulations. The previous sentence does not affect the authority of such Secretary to 

modify such regulations. 

 

§ 2000ff-6.  Remedies and enforcement  

 

(a) Employees covered by title VII of the Civil Rights Act of 1964. 

   (1) In general. The powers, procedures, and remedies provided in sections 705, 706, 

707, 709, 710, and 711 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-4 et seq.) to the 

Commission, the Attorney General, or any person, alleging a violation of title VII of that 

Act (42 U.S.C. 2000e et seq.) shall be the powers, procedures, and remedies this title [42 

U.S.C. §§ 2000ff et seq.] provides to the Commission, the Attorney General, or any 

person, respectively, alleging an unlawful employment practice in violation of this title 

[42 U.S.C. §§ 2000ff et seq.] against an employee described in section 201(2)(A)(i) [42 
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U.S.C. § 2000ff(2)(A)(i)], except as provided in paragraphs (2) and (3). 

   (2) Costs and fees. The powers, remedies, and procedures provided in subsections (b) 

and (c) of section 722 of the Revised Statutes of the United States (42 U.S.C. 1988), shall 

be powers, remedies, and procedures this title [42 U.S.C. §§ 2000ff et seq.] provides to 

the Commission, the Attorney General, or any person, alleging such a practice. 

   (3) Damages. The powers, remedies, and procedures provided in section 1977A of the 

Revised Statutes of the United States (42 U.S.C. 1981a), including the limitations 

contained in subsection (b)(3) of such section 1977A, shall be powers, remedies, and 

procedures this title [42 U.S.C. §§ 2000ff et seq.] provides to the Commission, the 

Attorney General, or any person, alleging such a practice (not an employment practice 

specifically excluded from coverage under section 1977A(a)(1) of the Revised Statutes of 

the United States). 

  

(b) Employees covered by Government Employee Rights Act of 1991. 

   (1) In general. The powers, remedies, and procedures provided in sections 302 and 304 

of the Government Employee Rights Act of 1991 (42 U.S.C. 2000e-16b, 2000e-16c) to 

the Commission, or any person, alleging a violation of section 302(a)(1) of that Act (42 

U.S.C. 2000e-16b(a)(1)) shall be the powers, remedies, and procedures this title [42 

U.S.C. §§ 2000ff et seq.] provides to the Commission, or any person, respectively, 

alleging an unlawful employment practice in violation of this title [42 U.S.C. §§ 2000ff et 

seq.] against an employee described in section 201(2)(A)(ii) [42 U.S.C. § 

2000ff(2)(A)(ii)], except as provided in paragraphs (2) and (3). 

   (2) Costs and fees. The powers, remedies, and procedures provided in subsections (b) 

and (c) of section 722 of the Revised Statutes of the United States (42 U.S.C. 1988), shall 

be powers, remedies, and procedures this title [42 U.S.C. §§ 2000ff et seq.] provides to 

the Commission, or any person, alleging such a practice. 

   (3) Damages. The powers, remedies, and procedures provided in section 1977A of the 

Revised Statutes of the United States (42 U.S.C. 1981a), including the limitations 

contained in subsection (b)(3) of such section 1977A, shall be powers, remedies, and 

procedures this title [42 U.S.C. §§ 2000ff et seq.] provides to the Commission, or any 

person, alleging such a practice (not an employment practice specifically excluded from 

coverage under section 1977A(a)(1) of the Revised Statutes of the United States). 

  

(c) Employees covered by Congressional Accountability Act of 1995. 

   (1) In general. The powers, remedies, and procedures provided in the Congressional 

Accountability Act of 1995 (2 U.S.C. 1301 et seq.) to the Board (as defined in section 

101 of that Act (2 U.S.C. 1301)), or any person, alleging a violation of section 201(a)(1) 

of that Act (42 U.S.C. 1311(a)(1)) shall be the powers, remedies, and procedures this title 

[42 U.S.C. §§ 2000ff et seq.] provides to that Board, or any person, alleging an unlawful 

employment practice in violation of this title [42 U.S.C. §§ 2000ff et seq.] against an 

employee described in section 201(2)(A)(iii) [42 U.S.C. § 2000ff(2)(A)(iii)], except as 

provided in paragraphs (2) and (3). 

   (2) Costs and fees. The powers, remedies, and procedures provided in subsections (b) 

and (c) of section 722 of the Revised Statutes of the United States (42 U.S.C. 1988), shall 

be powers, remedies, and procedures this title [42 U.S.C. §§ 2000ff et seq.] provides to 

that Board, or any person, alleging such a practice. 
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   (3) Damages. The powers, remedies, and procedures provided in section 1977A of the 

Revised Statutes of the United States (42 U.S.C. 1981a), including the limitations 

contained in subsection (b)(3) of such section 1977A, shall be powers, remedies, and 

procedures this title [42 U.S.C. §§ 2000ff et seq.] provides to that Board, or any person, 

alleging such a practice (not an employment practice specifically excluded from coverage 

under section 1977A(a)(1) of the Revised Statutes of the United States). 

   (4) Other applicable provisions. With respect to a claim alleging a practice described in 

paragraph (1), title III of the Congressional Accountability Act of 1995 (2 U.S.C. 1381 et 

seq.) shall apply in the same manner as such title applies with respect to a claim alleging 

a violation of section 201(a)(1) of such Act (2 U.S.C. 1311(a)(1)). 

  

(d) Employees covered by chapter 5 of title 3, United States Code. 

   (1) In general. The powers, remedies, and procedures provided in chapter 5 of title 3, 

United States Code [3 U.S.C. §§ 401 et seq.], to the President, the Commission, the Merit 

Systems Protection Board, or any person, alleging a violation of section 411(a)(1) of that 

title [3 U.S.C. § 411(a)(1)], shall be the powers, remedies, and procedures this title [42 

U.S.C. §§ 2000ff et seq.] provides to the President, the Commission, such Board, or any 

person, respectively, alleging an unlawful employment practice in violation of this title 

[42 U.S.C. §§ 2000ff et seq.] against an employee described in section 201(2)(A)(iv) [42 

U.S.C. § 2000ff(2)(A)(iv)], except as provided in paragraphs (2) and (3). 

   (2) Costs and fees. The powers, remedies, and procedures provided in subsections (b) 

and (c) of section 722 of the Revised Statutes of the United States (42 U.S.C. 1988), shall 

be powers, remedies, and procedures this title [42 U.S.C. §§ 2000ff et seq.] provides to 

the President, the Commission, such Board, or any person, alleging such a practice. 

   (3) Damages. The powers, remedies, and procedures provided in section 1977A of the 

Revised Statutes of the United States (42 U.S.C. 1981a), including the limitations 

contained in subsection (b)(3) of such section 1977A, shall be powers, remedies, and 

procedures this title [42 U.S.C. §§ 2000ff et seq.] provides to the President, the 

Commission, such Board, or any person, alleging such a practice (not an employment 

practice specifically excluded from coverage under section 1977A(a)(1) of the Revised 

Statutes of the United States). 

  

(e) Employees covered by section 717 of the Civil Rights Act of 1964. 

   (1) In general. The powers, remedies, and procedures provided in section 717 of the 

Civil Rights Act of 1964 (42 U.S.C. 2000e-16) to the Commission, the Attorney General, 

the Librarian of Congress, or any person, alleging a violation of that section shall be the 

powers, remedies, and procedures this title [42 U.S.C. §§ 2000ff et seq.] provides to the 

Commission, the Attorney General, the Librarian of Congress, or any person, 

respectively, alleging an unlawful employment practice in violation of this title [42 

U.S.C. §§ 2000ff et seq.] against an employee or applicant described in section 

201(2)(A)(v) [42 U.S.C. § 2000ff(2)(A)(v)], except as provided in paragraphs (2) and (3). 

   (2) Costs and fees. The powers, remedies, and procedures provided in subsections (b) 

and (c) of section 722 of the Revised Statutes of the United States (42 U.S.C. 1988), shall 

be powers, remedies, and procedures this title [42 U.S.C. §§ 2000ff et seq.] provides to 

the Commission, the Attorney General, the Librarian of Congress, or any person, alleging 

such a practice. 
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   (3) Damages. The powers, remedies, and procedures provided in section 1977A of the 

Revised Statutes of the United States (42 U.S.C. 1981a), including the limitations 

contained in subsection (b)(3) of such section 1977A, shall be powers, remedies, and 

procedures this title [42 U.S.C. §§ 2000ff et seq.] provides to the Commission, the 

Attorney General, the Librarian of Congress, or any person, alleging such a practice (not 

an employment practice specifically excluded from coverage under section 1977A(a)(1) 

of the Revised Statutes of the United States). 

  

(f) Prohibition against retaliation. No person shall discriminate against any individual 

because such individual has opposed any act or practice made unlawful by this title [42 

U.S.C. §§ 2000ff et seq.] or because such individual made a charge, testified, assisted, or 

participated in any manner in an investigation, proceeding, or hearing under this title [42 

U.S.C. §§ 2000ff et seq.]. The remedies and procedures otherwise provided for under this 

section shall be available to aggrieved individuals with respect to violations of this 

subsection. 

  

(g) Definition. In this section, the term "Commission" means the Equal Employment 

Opportunity Commission. 

 

§ 2000ff-7.  Disparate impact  

 

(a) General rule. Notwithstanding any other provision of this Act, "disparate impact", as 

that term is used in section 703(k) of the Civil Rights Act of 1964 (42 U.S.C. 2000e-

2(k)), on the basis of genetic information does not establish a cause of action under this 

Act. 

  

(b) Commission. On the date that is 6 years after the date of enactment of this Act 

[enacted May 21, 2008], there shall be established a commission, to be known as the 

Genetic Nondiscrimination Study Commission (referred to in this section as the 

"Commission") to review the developing science of genetics and to make 

recommendations to Congress regarding whether to provide a disparate impact cause of 

action under this Act. 

 

(c) Membership. 

 

   (1) In general. The Commission shall be composed of 8 members, of which-- 

      (A) 1 member shall be appointed by the Majority Leader of the Senate; 

      (B) 1 member shall be appointed by the Minority Leader of the Senate; 

     (C) 1 member shall be appointed by the Chairman of the Committee on Health, 

Education, Labor, and Pensions of the Senate; 

      (D) 1 member shall be appointed by the ranking minority member of the Committee 

on Health, Education, Labor, and Pensions of the Senate; 

       (E) 1 member shall be appointed by the Speaker of the House of Representatives; 

      (F) 1 member shall be appointed by the Minority Leader of the House of 

Representatives; 
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      (G) 1 member shall be appointed by the Chairman of the Committee on Education 

and Labor of the House of Representatives; and 

      (H) 1 member shall be appointed by the ranking minority member of the Committee 

on Education and Labor of the House of Representatives. 

   (2) Compensation and expenses. The members of the Commission shall not receive 

compensation for the performance of services for the Commission, but shall be allowed 

travel expenses, including per diem in lieu of subsistence, at rates authorized for 

employees of agencies under subchapter I of chapter 57 of title 5, United States Code [5 

U.S.C. §§ 5701 et seq.], while away from their homes or regular places of business in the 

performance of services for the Commission. 

  

(d) Administrative provisions. 

   (1) Location. The Commission shall be located in a facility maintained by the Equal 

Employment Opportunity Commission. 

   (2) Detail of government employees. Any Federal Government employee may be 

detailed to the Commission without reimbursement, and such detail shall be without 

interruption or loss of civil service status or privilege. 

   (3) Information from federal agencies. The Commission may secure directly from any 

Federal department or agency such information as the Commission considers necessary 

to carry out the provisions of this section. Upon request of the Commission, the head of 

such department or agency shall furnish such information to the Commission. 

   (4) Hearings. The Commission may hold such hearings, sit and act at such times and 

places, take such testimony, and receive such evidence as the Commission considers 

advisable to carry out the objectives of this section, except that, to the extent possible, the 

Commission shall use existing data and research. 

   (5) Postal services. The Commission may use the United States mails in the same 

manner and under the same conditions as other departments and agencies of the Federal 

Government. 

  

(e) Report. Not later than 1 year after all of the members are appointed to the 

Commission under subsection (c)(1), the Commission shall submit to Congress a report 

that summarizes the findings of the Commission and makes such recommendations for 

legislation as are consistent with this Act. 

  

(f) Authorization of appropriations. There are authorized to be appropriated to the Equal 

Employment Opportunity Commission such sums as may be necessary to carry out this 

section. 

 

§ 2000ff-8.  Construction  

 

(a) In general. Nothing in this title [42 U.S.C. §§ 2000ff et seq.] shall be construed to-- 

   (1) limit the rights or protections of an individual under any other Federal or State 

statute that provides equal or greater protection to an individual than the rights or 

protections provided for under this title [42 U.S.C. §§ 2000ff et seq.], including the 

protections of an individual under the Americans with Disabilities Act of 1990 (42 U.S.C. 
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12101 et seq.) (including coverage afforded to individuals under section 102 of such Act 

(42 U.S.C. 12112)), or under the Rehabilitation Act of 1973 (29 U.S.C. 701 et seq.); 

   (2) (A) limit the rights or protections of an individual to bring an action under this title 

[42 U.S.C. §§ 2000ff et seq.] against an employer, employment agency, labor 

organization, or joint labor-management committee for a violation of this title [42 U.S.C. 

§§ 2000ff et seq.]; or 

      (B) provide for enforcement of, or penalties for violation of, any requirement or 

prohibition applicable to any employer, employment agency, labor organization, or joint 

labor-management committee subject to enforcement for a violation under-- 

         (i) the amendments made by title I of this Act; 

         (ii) (I) subsection (a) of section 701 of the Employee Retirement Income Security 

Act of 1974 [29 U.S.C. § 1181] as such section applies with respect to genetic 

information pursuant to subsection (b)(1)(B) of such section; 

            (II) section 702(a)(1)(F) of such Act [29 U.S.C. § 1182(a)(1)(F)]; or 

            (III) section 702(b)(1) of such Act [29 U.S.C. § 1182(b)(1)] as such section 

applies with respect to genetic information as a health status-related factor; 

         (iii) (I) subsection (a) of section 2701 of the Public Health Service Act [42 U.S.C. § 

300gg] as such section applies with respect to genetic information pursuant to subsection 

(b)(1)(B) of such section; 

            (II) section 2702(a)(1)(F) of such Act [42 U.S.C. § 300gg-1(a)(1)(F)]; or 

            (III) section 2702(b)(1) of such Act [42 U.S.C. § 300gg-1(b)(1)] as such section 

applies with respect to genetic information as a health status-related factor; or 

         (iv) (I) subsection (a) of section 9801 of the Internal Revenue Code of 1986 [26 

U.S.C. § 9801] as such section applies with respect to genetic information pursuant to 

subsection (b)(1)(B) of such section; 

            (II) section 9802(a)(1)(F) of such Act [26 U.S.C. § 9802(a)(1)(F)]; or 

            (III) section 9802(b)(1) of such Act [26 U.S.C. § 9802(b)(1)] as such section 

applies with respect to genetic information as a health status-related factor; 

   (3) apply to the Armed Forces Repository of Specimen Samples for the Identification of 

Remains; 

   (4) limit or expand the protections, rights, or obligations of employees or employers 

under applicable workers' compensation laws; 

   (5) limit the authority of a Federal department or agency to conduct or sponsor 

occupational or other health research that is conducted in compliance with the regulations 

contained in part 46 of title 45, Code of Federal Regulations (or any corresponding or 

similar regulation or rule); 

   (6) limit the statutory or regulatory authority of the Occupational Safety and Health 

Administration or the Mine Safety and Health Administration to promulgate or enforce 

workplace safety and health laws and regulations; or 

   (7) require any specific benefit for an employee or member or a family member of an 

employee or member under any group health plan or health insurance issuer offering 

group health insurance coverage in connection with a group health plan. 

  

(b) Genetic information of a fetus or embryo. Any reference in this title [42 U.S.C. §§ 

2000ff et seq.] to genetic information concerning an individual or family member of an 

individual shall— 
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   (1) with respect to such an individual or family member of an individual who is a 

pregnant woman, include genetic information of any fetus carried by such pregnant 

woman; and 

   (2) with respect to an individual or family member utilizing an assisted reproductive 

technology, include genetic information of any embryo legally held by the individual or 

family member. 

  

(c) Relation to authorities under title I. With respect to a group health plan, or a health 

insurance issuer offering group health insurance coverage in connection with a group 

health plan, this title [42 U.S.C. §§ 2000ff et seq.] does not prohibit any activity of such 

plan or issuer that is authorized for the plan or issuer under any provision of law referred 

to in clauses (i) through (iv) of subsection (a)(2)(B). 

 

§ 2000ff-9.  Medical information that is not genetic information  

 

An employer, employment agency, labor organization, or joint labor-management 

committee shall not be considered to be in violation of this title [42 U.S.C. §§ 2000ff et 

seq.] based on the use, acquisition, or disclosure of medical information that is not 

genetic information about a manifested disease, disorder, or pathological condition of an 

employee or member, including a manifested disease, disorder, or pathological condition 

that has or may have a genetic basis. 

 

§ 2000ff-10.  Regulations  

 

Not later than 1 year after the date of enactment of this title [enacted May 21, 2008], the 

Commission shall issue final regulations to carry out this title [42 U.S.C. §§ 2000ff et 

seq.]. 

 

§ 2000ff-11.  Authorization of appropriations  

 

There are authorized to be appropriated such sums as may be necessary to carry out this 

title (except for section 208 [42 U.S.C. § 2000ff-7]). 
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Immigration Reform and Control Act 

(codified at Title 8, Chapter 12) 

 

 

§ 1324b.  Unfair immigration-related employment practices 

  

(a) Prohibition of discrimination based on national origin or citizenship status. 

   (1) General rule. It is an unfair immigration-related employment practice for a person 

or other entity to discriminate against any individual (other than an unauthorized alien, as 

defined in section 274A(h)(3) [8 U.S.C. § 1324a(h)(3)]) with respect to the hiring, or 

recruitment or referral for a fee, of the individual for employment or the discharging of 

the individual from employment- 

     (A) because of such individual's national origin, or 

      (B) in the case of a protected individual (as defined in paragraph (3)), because of such 

individual's citizenship status. 

   (2) Exceptions. Paragraph (1) shall not apply to-- 

     (A) a person or other entity that employs three or fewer employees, 

     (B) a person's or entity's discrimination because of an individual's national origin if the 

discrimination with respect to that person or entity and that individual is covered under 

section 703 of the Civil Rights Act of 1964 [42 U.S.C. § 2000e-2], or 

      (C) discrimination because of citizenship status which is otherwise required in order 

to comply with law, regulation, or executive order, or required by Federal, State, or local 

government contract, or which the Attorney General determines to be essential for an 

employer to do business with an agency or department of the Federal, State, or local 

government. 

   (3) Definition of protected individual. As used in paragraph (1), the term "protected 

individual" means an individual who— 

     (A) is a citizen or national of the United States, or 

      (B) is an alien who is lawfully admitted for permanent residence, is granted the status 

of an alien lawfully admitted for temporary residence under section 210(a) or 245A(a)(1) 

[8 U.S.C. § 1160(a) or 1255a(a)(1)], is admitted as a refugee under section 207 [8 U.S.C. 

§ 1157], or is granted asylum under section 208 [8 U.S.C. § 1158]; but does not include 

(i) an alien who fails to apply for naturalization within six months of the date the alien 

first becomes eligible (by virtue of period of lawful permanent residence) to apply for 

naturalization or, if later, within six months after the date of the enactment of this section 

and (ii) an alien who has applied on a timely basis, but has not been naturalized as a 

citizen within 2 years after the date of the application, unless the alien can establish that 

the alien is actively pursuing naturalization, except that time consumed in the Service's 

processing the application shall not be counted toward the 2-year period. 

   (4) Additional exception providing right to prefer equally qualified citizens. 

Notwithstanding any other provision of this section, it is not an unfair immigration-

related employment practice for a person or other entity to prefer to hire, recruit, or refer 

an individual who is a citizen or national of the United States over another individual 

who is an alien if the two individuals are equally qualified. 

   (5) Prohibition of intimidation or retaliation. It is also an unfair immigration-related 
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employment practice for a person or other entity to intimidate, threaten, coerce, or 

retaliate against any individual for the purpose of interfering with any right or privilege 

secured under this section or because the individual intends to file or has filed a charge or 

a complaint, testified, assisted, or participated in an manner in an investigation, 

proceeding, or hearing under section. An individual so intimidated, threatened, coerced, 

or retaliated against shall be considered, for purposes of subsections (d) and (g), to have 

been discriminated against. 

   (6) Treatment of certain documentary practices as employment practices. A person's or 

other entity's request, for purposes of satisfying the requirements of section 274A(b) [8 

U.S.C. § 1324a(b)], for more or different documents than are required under such section 

or refusing to honor documents tendered that on their face reasonably appear to be 

genuine shall be treated as an unfair immigration-related employment practice if made for 

the purpose or with the intent of discriminating against an individual in violation of 

paragraph (1). 

  

(b) Charges of violations. 

   (1) In general. Except as provided in paragraph (2), any person alleging that the person 

is adversely affected directly by an unfair immigration-related employment practice (or a 

person on that person's behalf) or an officer of the Service alleging that an unfair 

immigration-related employment practice has occurred or is occurring may file a charge 

respecting such practice or violation with the Special Counsel (appointed under 

subsection (c)). Charges shall be in writing under oath or affirmation and shall contain 

such information as the Attorney General requires. The Special Counsel by certified mail 

shall serve a notice of the charge (including the date, place, and circumstances of the 

alleged unfair immigration-related employment practice) on the person or entity involved 

within 10 days. 

   (2) No overlap with EEOC complaints. No charge may be filed respecting an unfair 

immigration-related employment practice described in subsection (a)(1)(A) if a charge 

with respect to that practice based on the same set of facts has been filed with the Equal 

Employment Opportunity Commission under title VII of the Civil Rights Act of 1964 [42 

U.S.C. §§ 2000e et seq.], unless the charge is dismissed as being outside the scope of 

such title [42 U.S.C. §§ 2000e et seq.]. No charge respecting an employment practice 

may be filed with the Equal Employment Opportunity Commission under such title [42 

U.S.C. §§ 2000e et seq.] if a charge with respect to such practice based on the same set of 

facts has been filed under this subsection, unless the charge is dismissed under this 

section as being outside the scope of this section. 

 

 (c) Special Counsel. 

   (1) Appointment. The President shall appoint, by and with the advice and consent of the 

Senate, a Special Counsel for Immigration-Related Unfair Employment Practices 

(hereinafter in this section referred to as the "Special Counsel") within the Department of 

Justice to serve for a term of four years. In the case of a vacancy in the office of the 

Special Counsel the President may designate the officer or employee who shall act as 

Special Counsel during such vacancy. 

 

   (2) Duties. The Special Counsel shall be responsible for investigation of charges and 
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issuance of complaints under this section and in respect of the prosecution of all such 

complaints before administrative law judges and the exercise of certain functions under 

subsection (j)(1). 

   (3) Compensation. The Special Counsel is entitled to receive compensation at a rate not 

to exceed the rate now or hereafter provided for grade GS-17 of the General Schedule, 

under section 5332 of title 5, United States Code [5 U.S.C. § 5332]. 

   (4) Regional offices. The Special Counsel, in accordance with regulations of the 

Attorney General, shall establish such regional offices as may be necessary to carry out 

his duties. 

 

 (d) Investigation of charges. 

   (1) By special counsel. The Special Counsel shall investigate each charge received and, 

within 120 days of the date of the receipt of the charge, determine whether or not there is 

reasonable cause to believe that the charge is true and whether or not to bring a complaint 

with respect to the charge before an administrative law judge. The Special Counsel may, 

on his own initiative, conduct investigations respecting unfair immigration-related 

employment practices and, based on such an investigation and subject to paragraph (3), 

file a complaint before such a judge. 

   (2) Private actions. If the Special Counsel, after receiving such a charge respecting an 

unfair immigration-related employment practice which alleges knowing and intentional 

discriminatory activity or a pattern or practice of discriminatory activity, has not filed a 

complaint before an administrative law judge with respect to such charge within such 

120-day period, the Special Counsel shall notify the person making the charge of the 

determination not to file such a complaint during such period and the person making the 

charge may (subject to paragraph (3)) file a complaint directly before such a judge within 

90 days after the date of receipt of the notice. The Special Counsel's failure to file such a 

complaint within such 120-day period shall not affect the right of the Special Counsel to 

investigate the charge or to bring a complaint before an administrative law judge during 

such 90-day period. 

   (3) Time limitations on complaints. No complaint may be filed respecting any unfair 

immigration-related employment practice occurring more than 180 days prior to the date 

of the filing of the charge with the Special Counsel. This subparagraph shall not prevent 

the subsequent amending of a charge or complaint under subsection (e)(1). 

  

(e) Hearings. 

   (1) Notice. Whenever a complaint is made that a person or entity has engaged in or is 

engaging in any such unfair immigration-related employment practice, an administrative 

law judge shall have power to issue and cause to be served upon such person or entity a 

copy of the complaint and a notice of hearing before the judge at a place therein fixed, 

not less than five days after the serving of the complaint. Any such complaint may be 

amended by the judge conducting the hearing, upon the motion of the party filing the 

complaint, in the judge's discretion at any time prior to the issuance of an order based 

thereon. The person or entity so complained of shall have the right to file an answer to the 

original or amended complaint and to appear in person or otherwise and give testimony at 

the place and time fixed in the complaint. 
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   (2) Judges hearing cases. Hearings on complaints under this subsection shall be 

considered before administrative law judges who are specially designated by the Attorney 

General as having special training respecting employment discrimination and, to the 

extent practicable, before such judges who only consider cases under this section. 

   (3) Complainant as party. Any person filing a charge with the Special Counsel 

respecting an unfair immigration-related employment practice shall be considered a party 

to any complaint before an administrative law judge respecting such practice and any 

subsequent appeal respecting that complaint. In the discretion of the judge conducting the 

hearing, any other person may be allowed to intervene in the proceeding and to present 

testimony. 

  

(f) Testimony and authority of hearing officers. 

   (1) Testimony. The testimony taken by the administrative law judge shall be reduced to 

writing. Thereafter, the judge, in his discretion, upon notice may provide for the taking of 

further testimony or hear argument. 

   (2) Authority of administrative law judges. In conducting investigations and hearings 

under this subsection and in accordance with regulations of the Attorney General, the 

Special Counsel and administrative law judges shall have reasonable access to examine 

evidence of any person or entity being investigated. The administrative law judges by 

subpoena may compel the attendance of witnesses and the production of evidence at any 

designated place or hearing. In case of contumacy or refusal to obey a subpoena lawfully 

issued under this paragraph and upon application of the administrative law judge, an 

appropriate district court of the United States may issue an order requiring compliance 

with such subpoena and any failure to obey such order may be punished by such court as 

a contempt thereof. 

 

 (g) Determinations. 

   (1) Order. The administrative law judge shall issue and cause to be served on the parties 

to the proceeding an order, which shall be final unless appealed as provided under 

subsection (i). 

   (2) Orders finding violations. 

      (A) In general. If, upon the preponderance of the evidence, an administrative law 

judge determines that any person or entity named in the complaint has engaged in or is 

engaging in any such unfair immigration-related employment practice, then the judge 

shall state his findings of fact and shall issue and cause to be served on such person or 

entity an order which requires such person or entity to cease and desist from such unfair 

immigration-related employment practice. 

      (B) Contents of order. Such an order also may require the person or entity -- 

         (i) to comply with the requirements of section 274A(b) [8 U.S.C. § 1324a(b)] with 

respect to individuals hired (or recruited or referred for employment for a fee) during a 

period of up to three years; 

         (ii) to retain for the period referred to in clause (i) and only for purposes consistent 

with section 274A(b)(5) [8 U.S.C. § 1324a(b)(5)], the name and address of each 

individual who applies, in person or in writing, for hiring for an existing position, or for 

recruiting or referring for a fee, for employment in the United States; 
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         (iii) to hire individuals directly and adversely affected, with or without back pay; 

         (iv) (I) except as provided in subclauses (II) through (IV), to pay a civil penalty of 

not less than $ 250 and not more than $ 2,000 for each individual discriminated against, 

            (II) except as provided in subclauses (III) and (IV), in the case of a person or 

entity previously subject to a single order under this paragraph, to pay a civil penalty of 

not less than $ 2,000 and not more than $ 5,000 for each individual discriminated against, 

            (III) except as provided in subclause (IV), in the case of a person or entity 

previously subject to more than one order under this paragraph, to pay a civil penalty of 

not less than $ 3,000 and not more than $ 10,000 for each individual discriminated 

against, and 

            (IV) in the case of an unfair immigration-related employment practice described 

in subsection (a)(6), to pay a civil penalty of not less than $ 100 and not more than $ 

1,000 for each individual discriminated against; 

         (v) to post notices to employees about their rights under this section and employers' 

obligations under section 274A [8 U.S.C. § 1324a]; 

         (vi) to educate all personnel involved in hiring and complying with this section or 

section 274A [8 U.S.C. § 1324a] about the requirements of this section or such section; 

         (vii) to remove (in an appropriate case) a false performance review or false warning 

from an employees personnel file; and 

         (viii) to lift (in an appropriate case) any restrictions on any employee's assignments, 

work shifts, or movements. 

      (C) Limitation on back pay remedy. In providing a remedy under subparagraph 

(B)(iii), back pay liability shall not accrue from a date more than two years prior to the 

date of the filing of a charge with the Special Counsel. Interim earnings or amounts 

earnable with reasonable diligence by the individual or individuals discriminated against 

shall operate to reduce the back pay otherwise allowable under such subparagraph. No 

order shall require the hiring of an individual as an employee or the payment to an 

individual of any back pay, if the individual was refused employment for any reason 

other than discrimination on account of national origin or citizenship status. 

      (D) Treatment of distinct entities. In applying this subsection in the case of a person 

or entity composed of distinct, physically separate subdivisions each of which provides 

separately for the hiring, recruiting, or referring for employment, without reference to the 

practices of, and not under the control of or common control with, another subdivision, 

each such subdivision shall be considered a separate person or entity. 

   (3) Orders not finding violations. If upon the preponderance of the evidence an 

administrative law judge determines that the person or entity named in the complaint has 

not engaged and is not engaging in any such unfair immigration-related employment 

practice, then the judge shall state his findings of fact and shall issue an order dismissing 

the complaint. 

  

(h) Awarding of attorney's fees. In any complaint respecting an unfair immigration-

related employment practice, an administrative law judge, in the judge's discretion, may 

allow a prevailing party, other than the United States, a reasonable attorney's fee, if the 

losing party's argument is without reasonable foundation in law and fact. 

  

(i) Review of final orders. 
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   (1) In general. Not later than 60 days after the entry of such final order, any person 

aggrieved by such final order may seek a review of such order in the United States court 

of appeals for the circuit in which the violation is alleged to have occurred or in which 

the employer resides or transacts business. 

 

   (2) Further review. Upon the filing of the record with the court, the jurisdiction of the 

court shall be exclusive and its judgment shall be final, except that the same shall be 

subject to review by the Supreme Court of the United States upon writ of certiorari or 

certification as provided in section 1254 of title 28, United States Code [28 U.S.C. § 

1254]. 

  

(j) Court enforcement of administrative orders. 

   (1) In general. If an order of the agency is not appealed under subsection (i)(1), the 

Special Counsel (or, if the Special Counsel fails to act, the person filing the charge) may 

petition the United States district court for the district in which a violation of the order is 

alleged to have occurred, or in which the respondent resides or transacts business, for the 

enforcement of the order of the administrative law judge, by filing in such court a written 

petition praying that such order be enforced. 

   (2) Court enforcement order. Upon the filing of such petition, the court shall have 

jurisdiction to make and enter a decree enforcing the order of the administrative law 

judge. In such a proceeding, the order of the administrative law judge shall not be subject 

to review. 

   (3) Enforcement decree in original review. If, upon appeal of an order under subsection 

(i)(1), the United States court of appeals does not reverse such order, such court shall 

have the jurisdiction to make and enter a decree enforcing the order of the administrative 

law judge. 

   (4) Awarding of attorney's fees. In any judicial proceeding under subsection (i) or this 

subsection, the court, in its discretion, may allow a prevailing party, other than the United 

States, a reasonable attorney's fee a part of costs but only if the losing party's argument is 

without reasonable foundation in law and fact. 

  

(k) Termination dates. 

   (1) This section shall not apply to discrimination in hiring, recruiting, referring, or 

discharging of individuals occurring after the date of any termination of the provisions of 

section 274A [8 U.S.C. § 1324a], under subsection (l) of that section. 

   (2) The provisions of this section shall terminate 30 calendar days after receipt of the 

last report required to be transmitted under section 274A(j) if-- 

      (A) the Comptroller General determines, and so reports in such report that-- 

         (i) no significant discrimination has resulted, against citizens or national of the 

United States or against any eligible workers seeking employment, from the 

implementation of section 274A [8 U.S.C. § 1324a], or 

         (ii) such section has created an unreasonable burden on employers hiring such 

workers; and 

      (B) there has been enacted, within such period of 30 calendar days, a joint resolution 

stating in substance that the Congress approves the findings of the Comptroller General 

contained in such report. 
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   The provisions of subsections (m) and (n) of section 274A [8 U.S.C. § 1324a] shall 

apply to any joint resolution under subparagraph (B) in the same manner as they apply to 

a joint resolution under subsection (l) of such section. 

  

(l) Dissemination of information concerning anti-discrimination provisions. 

   (1) Not later than 3 months after the date of the enactment of this subsection [enacted 

Nov. 29, 1990], the Special Counsel, in cooperation with the chairman of the Equal 

Employment Opportunity Commission, the Secretary of Labor, and the Administrator of 

the Small Business Administration, shall conduct a campaign to disseminate information 

respecting the rights and remedies prescribed under this section and under title VII of the 

Civil Rights Act of 1964 [42 U.S.C. §§ 2000e et seq.] in connection with unfair 

immigration-related employment practices. Such campaign shall be aimed at increasing 

the knowledge of employers, employees, and the general public concerning employer and 

employee rights, responsibilities, and remedies under this section and such title [42 

U.S.C. §§ 2000e et seq.]. 

   (2) In order to carry out the campaign under this subsection, the Special Counsel-- 

      (A) may, to the extent deemed appropriate and subject to the availability of 

appropriations, contract with public and private organizations for outreach activities 

under the campaign, and 

      (B) shall consult with the Secretary of Labor, the chairman of the Equal Employment 

Opportunity Commission, and the heads of such other agencies as may be appropriate. 

   (3) There are authorized to be appropriated to carry out this subsection $ 10,000,000 for 

each fiscal year (beginning with fiscal year 1991). 
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Portal-to-Portal Act 

(codified at Title 29, Chapter 9) 

 

§ 255.  Statute of limitations 

  

Any action commenced on or after the date of the enactment of this Act [enacted May 14, 

1947] to enforce any cause of action for unpaid minimum wages, unpaid overtime 

compensation, or liquidated damages, under the Fair Labor Standards Act of 1938, as 

amended, the Walsh-Healey Act, or the Bacon-Davis Act— 

  

(a) if the cause of action accrues on or after the date of the enactment of this Act [enacted 

May 14, 1947]--may be commenced within two years after the cause of action accrued, 

and every such action shall be forever barred unless commenced within two years after 

the cause of action accrued, except that a cause of action arising out of a willful violation 

may be commenced within three years after the cause of action accrued; 

  

(b) if the cause of action accrued prior to the date of the enactment of this Act [enacted 

May 14, 1947]--may be commenced within whichever of the following periods is the 

shorter: (1) two years after the cause of action accrued, or (2) the period prescribed by the 

applicable State statute of limitations; and, except as provided in paragraph (c), every 

such action shall be forever barred unless commenced within the shorter of such two 

periods; 

  

(c) if the cause of action accrued prior to the date of the enactment of this Act [enacted 

May 14, 1947], the action shall not be barred by paragraph (b) if it is commenced within 

one hundred and twenty days after the date of the enactment of this Act [enacted May 14, 

1947] unless at the time commenced it is barred by an applicable State statute of 

limitations; 

  

(d) with respect to any cause of action brought under section 16(b) of the Fair Labor 

Standards Act of 1938 [29 U.S.C. § 216(b)] against a State or a political subdivision of a 

State in a district court of the United States on or before April 18, 1973, the running of 

the statutory periods of limitation shall be deemed suspended during the period beginning 

with the commencement of any such action and ending one hundred and eighty days after 

the effective date of the Fair Labor Standards Amendments of 1974, except that such 

suspension shall not be applicable if in such action judgment has been entered for the 

defendant on the grounds other than State immunity from Federal jurisdiction. 

 

§ 256.  Determination of commencement of future actions  

 

In determining when an action is commenced for the purposes of section 6 [29 U.S.C. § 

255], an action commenced on or after the date of the enactment of this Act  under the 

Fair Labor Standards Act of 1938, as amended, the Walsh-Healey Act, or the Bacon-

Davis Act, shall be considered to be commenced on the date when the complaint is filed; 

except that in the case of a collective or class action instituted under the Fair Labor 
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Standards Act of 1938, as amended, or the Bacon-Davis Act, it shall be considered to be 

commenced in the case of any individual claimant— 

   (a) on the date when the complaint is filed, if he is specifically named as a party 

plaintiff in the complaint and his written consent to become a party plaintiff is filed on 

such date in the court in which the action is brought; or 

   (b) if such written consent was not so filed or if his name did not so appear--on the 

subsequent date on which such written consent is filed in the court in which the action 

was commenced. 

 

§ 260.  Liquidated damages  

 

In any action commenced prior to or on or after the date of the enactment of this Act 

[May 14, 1947] to recover unpaid minimum wages, unpaid overtime compensation, or 

liquidated damages, under the Fair Labor Standards Act of 1938, as amended, if the 

employer shows to the satisfaction of the court that the act or omission giving rise to such 

action was in good faith and that he had reasonable grounds for believing that his act or 

omission was not a violation of the Fair Labor Standards Act of 1938, as amended, the 

court may, in its sound discretion, award no liquidated damages or award any amount 

thereof not to exceed the amount specified in section 16 of such Act. 
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