






Over time, discrimination law has become extraordinarily complex. It
consists of a series of complicated frameworks'72 that each contains
numerous subparts.'73 The subparts themselves are often complicated,
and some are even the basis of circuit splits. 174 By the time courts analyze
the retaliation case, they have often already navigated a complex set of
analytical frameworks for the discrimination claim.175

Even standing alone, the retaliation harm doctrine is not simple. It
combines three different sets of legal terminology with further
explanatory language added by the Supreme Court. 176 Looking at how
retaliation harm jurisprudence developed over time shows that some of
this history pulls the law toward a narrow construction of the adverse
action element.

The language of Title VII's retaliation provisions makes it unlawful
for an employer to "discriminate" against an employee "because he has
opposed any practice made an unlawful employment practice by this
subchapter, or because he has made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing
under this subchapter.'' 177 The ADEA and ADA contain similar
language. 178 However, these statutes' retaliation provisions do not use the
words "adverse action" or "adverse employment action.,179

The words "adverse action" or "adverse employment action"
originally developed in the discrimination context.1 80 Courts used these
words to summarize all of the potential actions that might result in
liability for discrimination under Title VII. Rather than list that Title VII
prohibits terminations, failures to promote, failures to hire, pay
differentials, and other actions based on a protected trait, the courts used
the shorthand reference of "adverse action" or "adverse employment
action."'181

172. See generally Sandra F. Sperino, Rethinking Discrimination Law, 110 MICH. L. REv.

69, 70-81 (2011).
173. See id. at 118-21 (arguing that the use ofjudicially created frameworks in employment

discrimination law results in a faulty conceptualization of discrimination).
174. Id. at 120, 123.

175. This inquiry can become even more complex when the worker brings state law claims.
States often have laws that prohibit discrimination and retaliation. Although many state laws
follow federal law, some require a different analysis. In these instances, courts apply multiple
tests to evaluate one set of facts.

176. See infra notes 177-86 and accompanying text.
177. Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-3(a) (2012).

178. See ADA, 42 U.S.C. § 12203(a) (2012); ADEA, 29 U.S.C. § 623(d) (2012).

179. See 29 U.S.C. § 623(d) (2012); 42 U.S.C. § 2000e-3 (2012); id. § 12203(a).

180. See Vincent, supra note 28, at 991-92.
181. See, e.g., Ray v. Henderson, 217 F.3d 1234, 1240 (9th Cir. 2000) (noting that adverse

action is defined broadly).
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In discrimination law, the purpose of the adverse action element then
changed. Courts began using the words "adverse action" or similar
language as words of limitation.' 82 These words came to denote a
distinction between those actions for which the law would provide a
remedy and those for which it would not.183

Courts then adopted the adverse action language in the retaliation
context. In Burlington, the Supreme Court held that the adverse action
concept in Title VII's retaliation provision was much broader than
adverse action in the discrimination context. 184 Yet, the Court continued
to use the words "adverse action" to describe harm required in the
retaliation context. Burlington used the phrase "adverse action" but never
discussed how the term related to the actual text of the retaliation
provision itself, even though the doctrine the court articulated varied from
how most courts defined this term prior to Burlington. 185

The way the Court described the adverse action inquiry suggested at
least two different functions of the element. The Court explained the
element as limiting the reach of retaliation law by denying a remedy to
workers who faced only petty slights.' 86 But, the provision also tried to
connect harm doctrine to the broader goals of retaliation law generally by
trying to determine what actions would deter a reasonable worker from
complaining about discrimination. As discussed in the prior Section, the
two functions sometimes point in different directions. It is easy to
understand how a court that perceives the words "adverse action" as
being words of limitation would interpret the term conservatively.

However, there are additional layers of complexity. The statute uses
the word "discriminate" to describe what employers cannot do,' 8 7 and the
courts use the words "adverse action" to describe when the statute
provides a remedy.8 8 In Burlington, the Court described the term adverse
action as incorporating the concept of a reasonable person.'89 The Court
then imbued the reasonable person concept with its own meaning.'90

Thus, courts interpreting the harm doctrine are navigating three different
sets of terminology: the word "discriminate" used in the statute, the term
"adverse action" created by the courts and interpreted differently over
time, and the term "reasonable person."

182. See supra Section I.A.
183. See, e.g., Brown v. Advocate S. Suburban Hosp., 700 F.3d 1101, 1107-08 (7th Cir.

2012).
184. 548 U.S. 53, 70-71 (2006).

185. Id. at 57.
186. Id. at 69.
187. See Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-3 (2012).

188. See, e.g., Burlington, 548 U.S. at 57.

189. Id.

190. Id.
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On top of this is the Supreme Court's interpretive gloss, which fails to
describe how these three terms fit together or how the reasonable person
standard supports the underlying goals of retaliation law. It is easy to see
how lower courts, when faced with this complexity, would produce case
law that is poorly reasoned.

In a sense, the courts' difficulty with the reasonable person standard
in retaliation cases highlights an inherent problem in reasonable person
doctrine. The law generally uses the words "reasonable person" in many
different contexts, from contract law to criminal law to tort law.' 9' Yet,
the courts have never reconciled what exactly the reasonable person test
is supposed to accomplish in each circumstance. 192

To make matters worse in the retaliation context, the meaning of
"reasonable person" is different than the meaning of the same words in
tort law. In recent years, the Supreme Court has touted the purported
connection between tort law and discrimination law.193 The Court has
called Title VII a tort and robustly incorporated tort concepts into
discrimination and retaliation doctrine.194 If lower courts believe this
framing device-that discrimination law belongs under the umbrella of
tort law-it would be natural for those courts to apply tort concepts such
as the reasonable person construct to discrimination and retaliation law.

There is one major problem with this application. The reasonable
person standard articulated by the Supreme Court in Burlington is
substantively different than tort law's reasonable person standard. Tort
law's reasonable person construct ignores many of the subjective traits of
the individual, with some well-recognized exceptions. Under tort law, the
reasonable person standard properly takes into account subjective factors
such as the wrongdoer's age and certain physical limitations.' 95

However, at least as articulated in many legal opinions, the standard
does not consider many other characteristics of the wrongdoer, even if
these traits are arguably relevant to deciding legal culpability. For
example, tort law does not typically allow a judge or jury to consider a
wrongdoer's mental or emotional disability.196 Tort law also does not
consider whether the wrongdoer was poor, a single mother, or lacked a
certain level of intelligence.'97 Under tort law, these subjective
circumstances of the wrongdoer generally are irrelevant to the legal

191. Moran, supra note 123, at 1234.
192. See id. at 1234-38.
193. See Sandra F. Sperino, The Tort Label, 66 FLA. L. REv. 1051, 1052 (2014).
194. Id. at 1063-68.
195. RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL & EMOTIONAL HARM §§ 9-

11(2010).
196. Id. § 11.
197. See id. § 12.
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inquiry. However, the retaliation doctrine requires that these subjective
circumstances be taken into account.

The retaliation reasonable person is radically different for several
reasons. In tort law, the reasonable person standard inquires into the
conduct of a wrongdoer to establish whether the wrongdoer breached a
duty of care.1 98 In contrast, in retaliation law, courts evaluate the
perspective of a potential victim, cloaked with some of the individual
plaintiffs subjective characteristics and viewed through the lens of an
objectively reasonable person.199 This inquiry focuses on the level of
harm that must occur and the underlying goals of retaliation law.

In tort law, the reasonable person question arises most often in the
context of negligence.20 0 In retaliation law, the courts use the reasonable
person standard to define the level of harm needed to create liability for
what the courts deem to be intentional conduct.20' In tort law, it is
sometimes possible to declare, as a matter of law, that certain conduct
does not create liability because the defendant violated no duty. The court
must ignore many of the subjective characteristics of the wrongdoer. But,
this is not the case with retaliation law, where the doctrine expressly calls
for the court to consider some characteristics of both the victim and the
workplace in a particular case, at least in some instances.20 2

Tort law uses the words "reasonable person" to describe one concept,
and retaliation law uses those same words to describe a substantively
different concept. It is easy to see how a court not steeped in the nuances
of discrimination and tort law might miss these substantive differences.
In doing so, the court is likely to ignore the subjective elements of a
particular case.

The Burlington decision adds another layer of difficulty because the
legal standard it announced does not clearly align with the goals the Court
expressed for Title VII's retaliation provision. Burlington does not
provide lower courts with clear guidance on when to invoke the worker's
subjective circumstances and when to view the harm question purely
through an objective lens. As discussed earlier, many courts seem to
ignore Burlington's language indicating that the worker's subjective
circumstances should sometimes play a role.20 3 One reason courts may
ignore the subjective analysis is that it does not seem to make sense for
most cases.

198. Id. § 7.
199. See Richard Moberly, The Supreme Court's Antiretaliation Principle, 61 CASE W. RES.

L. REv. 375,446-51 (2010).
200. RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL & EMOTIONAL HARM § 3

(2010).
201. See supra Section I.B.

202. See supra Section I.A.
203. See supra Section IV.A.
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Courts are not always required to consider the worker's subjective
circumstances. For example, if a worker claims her employer fired her
for complaining about discrimination, courts do not conduct an individual
analysis to see if the worker's particular circumstances affected the harm
inquiry. A termination is always serious enough to create liability. Other
actions, such as failing to promote or paying a worker less because of a
discrimination complaint, also fall within that category. There is no
subjective analysis needed.

When do the subjective circumstances of the worker start to matter?
Burlington suggests that a subjective inquiry is required for changes in
job assignments and is unclear about whether the subjective inquiry is
required for unpaid suspensions. But, if this is the correct way to read
Burlington, it makes little sense in actual litigation or in enforcing the
goals of retaliation law.

In a large number of cases, the worker will not be able to tell whether
she faced cognizable retaliation harm until summary judgment or trial.
She would be required to wait until a judge or a jury weighs all of her
subjective circumstances. Likewise, the employer will not know whether
the employer violated the retaliation provision until litigation. The harm
standard for retaliation law would allow juries to make ad hoc
determinations about a wide range of conduct in a wide range of
particular circumstances.

Further, it is unclear why Burlington asks whether the action would
dissuade a reasonable person in the plaintiffs circumstances from
complaining about discrimination. In most retaliation cases, the plaintiff
has already complained. He can bring the retaliation claim because he is
alleging that his complaint led to a negative consequence.

Adding in the subjective element in these cases makes for a strange
analysis. It is not clear what a lower court is supposed to do. Is the court
supposed to pretend to go back in time and imagine whether this
particular worker would have complained if she had known that a
particular outcome would occur? Not only does this analysis not make
sense, it also ignores that part of the power of retaliatory actions is that
workers do not know the full extent of what might happen to them.

Burlington does a poor job of explaining how its test navigates the
purposes of retaliation law. Retaliation law provides an individual
remedy, but it also does much more. The Supreme Court has repeatedly
invoked what Professor Richard Moberly refers to as a law enforcement
rationale for retaliation law.20 4 Retaliation doctrine exists, in part, to
protect society's interest in having its laws enforced.2 °5 It seems odd that

204. Moberly, supra note 199, at 380.
205. Id. at 378-79.
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society's interest is met by having the harm threshold depend on an
individual plaintiff's subjective circumstances in a wide range of cases.

V. BEYOND JUDICIAL MODESTY

Some possible solutions for dealing with these problems include
encouraging courts to exercise judicial modesty in undertaking inquiries
based on the reasonable person standard or encouraging courts to actively
seek out and consider the perspectives of others. 26 These proposals exist
in other contexts, and they move in the right direction.20 7 However, they
are insufficient in the retaliation context.

Judicial modesty and similar perspective-shifting proposals respond
to the idea that court opinions capture the view of some, but not all,
relevant people. This Article, however, suggests that retaliation law's
harm standard fails to capture the views of most people. The majority of
courts do not actually inquire about what a reasonable person would do
in a particular circumstance because so many courts follow prior cases
that they consider to be binding. Further, the retaliation harm doctrine is
so difficult to navigate that the resulting decisions are understandably
unsatisfying.

Identifying structural and substantive problems with the retaliation
harm standard makes it easier to see that structural and substantive
responses could better align the law with its underlying goals. The
available evidence shows that court rulings about these underlying
questions do not align with the articulated purpose of retaliation law. If
the underlying purpose of retaliation law is to encourage people to
complain about discrimination, then the current majority rules fail to
accomplish this for a wide swath of potential retaliatory conduct.

This Article argues that courts should refrain from navigating the
harm threshold in these fine-grained ways. Rather, courts should use the
results of this Article's study to understand that many negative
consequences would dissuade reasonable people from complaining about
discrimination.

The retaliation harm standard should focus on one goal-separating
de minimis harm from all other actions. Any negative consequence that
is more than de minimis should create liability under retaliation law, if
the worker can meet the other elements of the retaliation claim. For
actions that would typically be considered de minimis, the worker would
still have an opportunity to show that in his subjective circumstances, the
actions caused material harm. In cases with contested facts, the fact finder
then would determine whether liability exists in the particular case.

206. See Katharine T. Bartlett, Feminist Legal Methods, 103 HARv. L. REV. 829, 881-82
(1990).

207. See id.
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This Part describes what function the harm threshold should perform.
It then explores why the de minimis standard better aligns judicial inquiry
with judicial and procedural competence, with the underlying policy of
retaliation law, and with broader concerns about judicial credibility and
consistency. Courts have a special responsibility to care about the
retaliation harm threshold because the discrimination doctrine they
created largely contributed to current practices encouraging and
sometimes requiring workers to complain about discrimination.

A. The De Minimis Standard

As noted above, there are three main inquiries in a retaliation claim:
whether the worker engaged in protected activity, whether the worker
suffered an adverse action, and whether there is a causal connection
between the two. This Section argues for two important shifts in the way
courts approach the adverse action requirement.

First, courts should enshrine cautionary language within the
retaliation harm doctrine warning that the harm standard should not be
onerous. If the purpose of retaliation law is to prevent actions that would
dissuade workers from complaining, this Article (as well as some jury
decisions and judicial opinions) shows that much of the current case law
sets the standard too high.

Second, courts should clarify that any action that is more than de
minimis meets the harm threshold as a matter of law. The courts should
stop trying to navigate whether non-de minimis harms are cognizable in
specific circumstances. When a court asks whether the consequence
would dissuade a reasonable person from filing a discrimination
complaint, it should assume that most negative consequences would meet
this threshold.

Of course, some conduct would qualify as de minimis. In these
instances, the worker would still have the opportunity to prove that in his
circumstances, the action caused material harm. Assuming that the
worker presents evidence supporting a material dispute of fact regarding
whether the action was de minimis in his particular case, summary
judgment would be inappropriate on the harm element of the retaliation
claim. Only in this small subset of de minimis cases should a jury
determine whether potentially actionable conduct does indeed meet the
harm threshold given the relevant circumstances in the underlying case.

Redescribing the harm inquiry in this way comports best with the
underlying goals of retaliation law. Courts already do this for some
consequences. For example, if a worker claims that her employer fires
her because she complained, courts do not determine whether termination
counts as a harm in the plaintiff's work environment and in her personal
circumstances. Courts assume that in all circumstances a termination
would dissuade a reasonable person from complaining. The results of this

[Vol. 67
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Article's survey show that courts should assume that a much wider swath
of conduct would dissuade a reasonable employee from complaining in
all circumstances. Therefore, in most cases, courts need not consider the
subjective characteristics of the individual employee.

This change does not require the courts to ignore Burlington, but it
does require some clarification about the way the Supreme Court
described the underlying inquiry. Ms. White met the harm threshold in
Burlington because any objective worker would perceive what happened
to her change in job responsibilities as negative and as being a
punishment for complaining.20 8 This is especially true when considering
both the change in her job responsibilities and the unpaid suspension.
This finding does not and should not depend on examining Ms. White's
particular subjective circumstances.

However, the Court was correct to worry about providing a list of
actions that counted as retaliation and actions that would not.20 9 In
essence, the Court was worried about the "bad man" problem.210 If it
provided a list of retaliatory actions and a list of non-retaliatory actions,
unscrupulous employers or supervisors could protect themselves from
liability by refraining from the retaliatory actions and punishing
employees through other "non-retaliatory" actions to cause employees
distress. This would circumvent the underlying law.

For example, assume that after a discrimination complaint a
supervisor changes a worker's shift to end at 4 p.m. rather than 3 p.m. For
many workers, this change would be inconsequential and perhaps not
even a consequence that they consider to be negative. But for some
workers, such as working parents with children in school, an employer
might intend this shift change to make the worker's life harder as a
punishment for complaining. The Burlington standard recognized that
these cases should result in liability.

This approach to the retaliation harm standard is not only most
consistent with the underlying goals of retaliation law, but it also aligns
better with the summary judgment standard and with the institutional
competence of judges and juries. As currently conceived by many lower
courts, the retaliation harm doctrine asks courts to calibrate a standard
that accurately reflects all of the current underlying goals of the
retaliation harm standard for each possible retaliatory action in each
particular workplace and for each particular worker. As discussed earlier,
this is substantively difficult given the inherent tension within the
retaliation doctrine.21'

208. See 548 U.S. 53, 70 (2006).
209. Id. at 57, 69.
210. Id. at 69.
211. See supra Section IV.C.
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Burlington provides no guidance on how courts should determine
what actions would dissuade an objectively reasonable person from
complaining about discrimination. There is no available empirical
research that determines what a reasonable person would think about
every possible act of retaliation. There is very little empirical evidence
about retaliation that tests the reasonable person's response using the
legal standard enunciated by courts. Additionally, it would be impossible
for empirical research to calibrate an accurate view of what a reasonable
person with some of the plaintiff's characteristics and experiences would
perceive as retaliatory.

To date, courts have not had enough empirical data to make fine-
grained determinations about reasonableness. It is tempting to suggest
that with enough available empirical research, courts should be able to
perfectly calibrate the retaliation harm standard. Indeed, it may be
tempting to take the data from this study and make judgments about
where to specifically draw the harm threshold. However, overly specific
attempts are misguided and likely to produce unsatisfactory results.

The U.S. legal system does not currently have a procedural framework
for incorporating or evaluating empirical evidence in individual cases in
any systematic way. There is too much uncertainty in the current system
regarding how courts are to obtain the underlying data needed to evaluate
what a reasonable person would do in a particular instance, how courts
are supposed to evaluate available data, and what effect one court's
conclusions about the data should have on future cases.2 12 Further, the
judicial system does not have a good mechanism for correcting judicial
findings based on incomplete or incorrect data or for incorporating more
nuanced data over time. Nor do litigants possess A clear procedural
mechanism for presenting such data.21 3 It also is unclear how legal
standards should respond to changes in the underlying data that might
naturally occur in the future.

For all of these reasons, using empirical data in specific cases would
be difficult. Even assuming that the retaliation harm inquiry can proceed
without empirical evidence, it is still problematic. When federal trial
courts consider issues related to the harm standard, they often do so at the
summary judgment stage. Rule 56 of the Federal Rules of Civil Procedure
permits courts to grant summary judgment only if there is no dispute as
to any material fact and judgment as a matter of law in the moving party's
favor is appropriate.2 14 Judgment as a matter of law is appropriate when

212. John Monahan et al., Contextual Evidence of Gender Discrimination: The Ascendance
of "Social Frameworks, " 94 VA. L. REV. 1715, 1721 (2008).

213. See generally id. at 39-41 (discussing difficulties that courts have with understanding
how to use social science research in discrimination class actions).

214. FED. R. Civ. P. 56(a).
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a reasonable jury would not have a legally sufficient basis for ruling in
favor of the nonmoving party.215

With the current retaliation harm threshold, it is unclear whether many
courts are appropriately applying the summary judgment standard. A
court using a summary judgment record is ill-suited to identify the myriad
characteristics and circumstances that might affect a reasonable person in
the employee's position. These include a whole host of factors, such as
the person's age, race, sex, economic vulnerability, and status as the
family's primary breadwinner. Further, the court has limited resources to
determine the severity of the potential action in the context of a particular
workplace. Returning to the Supreme Court's example about a lunch
invitation, it is impossible to tell in the abstract whether a missed lunch
is trivial or whether lunch is where critical networking occurs.216

A de minimis standard avoids or diminishes these problems. It
removes the courts from the tricky business of trying to weigh many
subjective elements in each retaliation case. In a way, many current courts
have tried to take the subjective elements out of most determinations, but
they have done so at the price of making the retaliation harm threshold
too high. The de minimis standard also takes courts out of the business of
making fine-grained determinations about how objectively reasonable
workers would act in a variety of cases by assuming that most negative
circumstances meet the threshold. Courts trying to place each potential
kind of retaliatory harm along a spectrum of cognizability face an almost
impossible task.

More importantly, the de minimis standard aligns with overarching
goals of the judicial system, such as credibility and consistency.2 17 When
courts rule, as a matter of law, that threatening to fire a worker would not
dissuade a reasonable person from complaining about discrimination,
those courts appear disingenuous. Current practice has created an
inconsistent standard with courts making facially absurd rulings about
when harm does and does not occur.

Some might argue that the reasonable person standard is a corrective,
rhetorical device designed to get courts to consider harm from a potential
victim's perspective. This perspective-forcing element is the goal of the
rhetorical device, and it is simply irrelevant whether the law actually
approximates the view of any real people. That view of the reasonable
person inquiry makes the inquiry even more opaque in the retaliation
context and makes it impossible to determine what the court is supposed
to accomplish when making the harm determination. The de minimis

215. FED. R. CIv. P. 50(a).
216. Burlington N. & Santa Fe Ry. v. White, 548 U.S. 53, 69 (2006).
217. One risk of the de minimis standard is that courts will simply begin to characterize a

wide swath of conduct as de minimis. While recognizing this risk, the use of the de minimis
language itself makes it more difficult for courts to credibly make such an argument.
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standard better aligns judicial inquiry, judicial and procedural
competence, the underlying policy of retaliation law, and broader
concerns about judicial credibility and consistency.

B. The Courts' Special Responsibility

Courts bear a special responsibility in correctly navigating the
difference between cognizable and non-actionable harms given their role
in requiring and incentivizing employees to complain about
discrimination. Courts have created a discrimination jurisprudence that
relies heavily on workers complaining about ongoing discrimination.
Creating a system that requires or encourages employees to complain but
that does not protect them when they do is simply unfair. Further, the
unfairness is even more pronounced when courts ensconce the harm
threshold in the language of when a reasonable person would perceive
harm.

The discrimination statutes themselves and the courts' interpretations
of them require and incentivize complaints. In all cases, workers must
formally invoke the administrative process.218 To bring a successful
discrimination or retaliation claim, the worker must first file a charge of
discrimination with the EEOC or a comparable state agency.219 If the
worker does not do this, the worker cannot successfully pursue his claim.
In some cases, the worker still works for the employer when he files the
charge of discrimination.220

If the EEOC or state agency investigates the worker's allegations, the
worker who filed the charge must participate in the investigation.221 The
administrative agency may interview other employees at the workplace
or ask them to provide statements about the allegations.222 The employer
may also conduct a separate, internal investigation into the allegations,
interviewing the complaining worker or other employees.223 A legal
doctrine that forces workers to invoke an administrative process or to
cooperate in subsequent investigations should protect workers who
comply.

Under the current majority view, an employer could legally threaten
to fire a worker, place negative evaluations in the worker's file, or engage
in other negative conduct because of the worker's participation in these

218. Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e-5(e)(1), (f)(1) (2012).
219. Id.
220. See, e.g., Burlington, 548 U.S. at 61.
221. See Hdbert, supra note 122, at 721 & n.48 (showing that courts would not define an

employee as acting reasonably who filed the charge but refused to participate in the investigation).
222. See Alex B. Long, The Troublemaker's Friend: Retaliation Against Third Parties and

the Right of Association in the Workplace, 59 FLA. L. REv. 931, 934-35 (2007).
223. Id.
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formal processes. Applying this harm doctrine, the courts would not
define what happened to the worker as retaliation, even if the employer
acted because of the participation in the formal process.

In some cases, court-created doctrine requires employees to complain
internally to their employer to later bring a successful claim. When the
Supreme Court decided that a worker could bring a claim for sexual
harassment under Title VII, the Court noted that the employer would not
always be liable for the harassment.224 In two subsequent cases, the Court
developed rules that require employees, in certain instances, to complain
to their employer about harassment.225 If the employee fails to complain,
she is unable to prevail on her harassment claim, even if she can show
that the employer harassed her.226

The Court held that employers are automatically liable for harassment
if an employee's supervisor takes a tangible employment action against
the employee.227 In other instances, the employer may still face liability,
but the employer has an available affirmative defense to escape
liability. 228 The employer must establish that it "exercised reasonable care
to prevent and correct promptly any sexually harassing behavior" and that
the worker "unreasonably failed to take advantage of any preventive or
corrective opportunities provided by the employer or to avoid harm
otherwise.229

When creating this affirmative defense, the Court imported a policy
goal for Title VII that is not explicitly enshrined in the statute. The Court
stated that "Title VII is designed to encourage the creation of
antiharassment policies and effective grievance mechanisms."230 The
Court also imported into Title VII the idea of avoidable consequences-
that employees should try to avoid litigation and provide employers with
an opportunity to remedy harassment without litigation.231 The Court also
drew on the idea of deterrence, arguing that the law should encourage
employees "to report harassing conduct before it becomes severe or
pervasive.

' 232

224. Meritor Say. Bank, FSB v. Vinson, 477 U.S. 57, 71-72 (1986).
225. Faragher v. City of Boca Raton, 524 U.S. 775, 806-07 (1998); Burlington Indus., Inc.

v. Ellerth, 524 U.S. 742, 773 (1998); see also Hbert, supra note 122, at 712 (discussing the
complaint requirement).

226. See H~bert, supra note 122, at 712, 721 n.48.

227. Faragher, 524 U.S. at 807.
228. Id.
229. Burlington Indus., 524 U.S. at 765.

230. Id. at 764.
231. See id.
232. Id.
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If a worker does not complain about harassment or if he fails to
participate in an employer's investigation of his harassment claim, his
harassment claim may fail in court.2 3 3 These employer protections are not
limited to the harassment context. Employers can also use the existence
of complaint and investigation procedures to avoid punitive damages.234

These court-created doctrines provide employers with a legal
incentive to create complaint procedures, to publicize the procedures to
employees, and to encourage employee complaints. Many employers
have policies that encourage employees to complain about actions that
may not even be cognizable under the federal discrimination statutes or
that the employee may not need to first report to the employer under
federal law.2 5

Not only did the courts enshrine complaint procedures as an important
part of discrimination law, they also placed retaliation law at the center
of discrimination enforcement. The Supreme Court has repeatedly stated
that "Title VII depends for its enforcement upon the cooperation of
employees who are willing to file complaints and act as witnesses."236

The Court has also stated that "the leading reason" that workers do not
complain about discrimination is the "[f]ear of retaliation.237

Under the current system, workers must complain in certain
circumstances to later maintain a cognizable harassment claim.238 In these
and other cases, workers are told that it is preferable to complain because
this provides the employer the opportunity to fix problems without
litigation.239 The discrimination statutes provide that employers shall not
discriminate against these workers for complaining about discrimination,
and case law nominally invokes a protective reasonable person standard.

This entire structure is undermined by a growing body of case law that
defines the reasonable person unreasonably. Given the courts' role in
creating the complaint apparatus, the courts have a special responsibility
to protect employees against adverse actions that occur because of
complaints.

233. See, e.g., Hdbert, supra note 122, at 721 & n.48.
234. Kolstad v. Am. Dental Ass'n, 527 U.S. 526, 544 (1999).
235. Brake, supra note 163, at 118.
236. Burlington N. & Santa Fe Ry. v. White, 548 U.S. 53, 67 (2006).
237. Crawford v. Metro. Gov't of Nashville & Davidson Cty., Tenn., 555 U.S. 271, 279

(2009).
238. Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 71-72 (1986).
239. See, e.g., Faragher v. City of Boca Raton, 524 U.S. 775, 806-07 (1998); Burlington

Indus., Inc. v. Ellerth, 524 U.S. 742, 773 (1998).
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C. Floodgates of Litigation?

The de minimis standard does not mean that plaintiffs will always be
able to survive summary judgment or that workers will always win
retaliation cases.240 Several structural features of retaliation law limit
claims. Focusing on de minimis harms may place greater pressure on
other elements of the retaliation inquiry, especially the causation element.

The federal discrimination statutes already contain numerous
procedural and substantive provisions that limit potential claims. Before
filing suit in court, plaintiffs must file a charge of discrimination with the
EEOC or state agency within a specified time period, and then they must
file the lawsuit within a specified time period.24' Plaintiffs typically must
file a charge within either 180 or 300 days from the discriminatory act
and must file their claim in court within 90 days of receiving a right to
sue letter.242 If a plaintiff does not file the charge or lawsuit within the
required period, the claim is usually barred.243

The administrative process is ostensibly designed to reduce the
number of claims that make it to court. The EEOC or state agency
sometimes operates in an advisory role, advising workers about the scope
of the discrimination statutes.2" Sometimes potential claimants realize
that they have no claim after speaking with employees from the
administrative agency. The EEOC or the state agency also mediates
claims, sometimes after finding that the employer likely engaged in
inappropriate conduct and sometimes through voluntary mediation
between the parties.245 Administrative agencies may also find that there
is no reasonable cause for the claim.246

Other statutory provisions also limit the number of claims. Title VII
plaintiffs may only bring claims against employers who employ at least
fifteen employees.247 Additionally, the person bringing the claim must be

240. Although the de minimis standard might lead to uncertainty in some cases, fewer cases
would fall into this gray area than under current practice.

241. Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e-5(e)(1), (f)(1) (2012).
The requirements under the ADEA vary slightly, but they still require the filing of a charge. See
Lowe v. Am. Eurocopter, LLC, No. 1:10CV23-A-D, 2010 WL 5232523, at *2 (N.D. Miss. Dec.
16, 2010) (discussing how Title VII requires plaintiffs to receive a right to sue letter from the
EEOC while the ADEA does not require this).

242. 42 U.S.C. §§ 2000e-5(e)(1), (f)(1) (2012).
243. Id. § 2000e-5(e)(1).
244. Filing a Charge of Discrimination, U.S. E.E.O.C., http://eeoc.gov/employees/charge.cf

m (last visited Sept. 26, 2015).
245. Id.
246. Id.
247. 42 U.S.C. § 2000e(b) (2012).
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an individual that falls within the statutory protections, such as an
employee or former employee.248

Congress also limited the relief available to employees under Title
VII. The total combined compensatory and punitive damages a plaintiff
may recover under Title VII is dependent upon the number of employees
employed by the defendant.2 49 The highest cap, which applies to
employers with more than 500 employees, is $300,000.250 The statute
also explicitly defines the type of compensatory damages available.25 1

Substantive retaliation doctrine also contains limits. The worker must
establish that she engaged in protected activity.252 The statute defines the
protected activity as falling into one of two categories: opposition
conduct and participation conduct.253 Most conduct that falls within the
participation prong involves some formal type of conduct, such as
submitting a charge of discrimination to the EEOC, participating in an
EEOC investigation, or testifying as part of court proceedings.254 As
argued above, it seems especially unfair for the law to not recognize harm
if the worker formally invokes the federal statute's administrative or court
process and is subjected to negative actions because of this activity.

The courts place additional restrictions on opposition conduct.
Opposition conduct typically refers to internal complaints to the
employer.255 Such conduct must be reasonable in its form and must be
reasonably interpreted as complaining about discrimination.256 For
example, an employee cannot hit his supervisor and claim that he was
complaining about discrimination. The worker also must have a
reasonable belief that what he is complaining about constitutes legal
discrimination.

257

Most importantly, the Supreme Court recently heightened the causal
standard in Title VII retaliation cases. To prevail, a worker must establish
that her protected activity was a "but for" cause of the adverse action.258

This means that plaintiffs in Title VII retaliation cases must establish a
higher level of causation than plaintiffs in Title VII discrimination cases.

248. Id. § 2000e-2(a).
249. Id. § 1981a(b)(3).
250. Id. § 1981a(b)(3)(D).
251. Id. § 1981a(b)(3).
252. See Crawford v. Metro. Gov't of Nashville & Davidson Cty., 555 U.S. 271, 282 (2009)

(Alito, J., concurring).
253. Id. at 274 (majority opinion) (discussing opposition and participation conduct).
254. 42 U.S.C. § 2000e-3(a) (2012).
255. Crawford, 555 U.S. at 274-75.
256. Id. at 276.
257. Clark Cty. Sch. Dist. v. Breeden, 532 U.S. 268, 271 (2001).
258. Univ. of Tex. Sw. Med. Ctr. v. Nassar, 133 S. Ct. 2517, 2525 (2013).

[Vol. 67



RETALIATION AND THE REASONABLE PERSON

The de minimis standard will likely place more pressure on the
causation element of retaliation claims. In some of the adverse action
cases, the court seems to be concerned about whether the worker can
establish causation-the required link between the protected activity and
the adverse action. In fact, Professor Brake has argued that courts have
unnecessarily construed the protected activity element of retaliation cases
narrowly in cases where the real concern appears to be causation. 9 This
same phenomenon happens in adverse action cases.

Recalibrating the current understanding of the retaliation standard
does not mean that plaintiffs will start winning cases involving trivial
harms. Courts will still have the ability to rule as a matter of law that
trivial harms are non-cognizable, subject to the worker's ability to show
that in her particular circumstances the action was not de minimis. When
fact questions remain in these cases, juries can still determine that harm
within a specific context was not material.

CONCLUSION

As currently framed, the retaliation harm standard is problematic. It is
ostensibly designed to prohibit actions that would dissuade a reasonable
person from complaining about discrimination. Yet, the results of this
Article's study show that the current case law does not align with this
goal. This Article's study results also point to an inherent tension within
existing retaliation doctrine. Current retaliation law contains two
different strands: one that uses the harm standard to further the goals of
retaliation law and another that uses harm doctrine to limit the scope of
retaliation claims. Survey participants did not view these two threads as
coterminous.

The standard appears to contemplate that courts make fine-grained
determinations about whether workers suffered harm, taking into account
the subjective circumstances of both the worker and the work
environment. The resulting case law shows that courts have difficulty
navigating this complex doctrine. If courts have consistent difficulty in
navigating these questions, perhaps the law should not require them to do
so. The de minimis standard better aligns retaliation harm doctrine with
the purposes of retaliation law.

Most importantly, this Article raises questions about whether bias
explains case outcomes in the retaliation context. Additionally, it has
implications for sexual harassment law, which also relies on a reasonable
person standard to assess harm.260 To constitute sexual harassment, the

259. Brake, supra note 163, at 155.

260. Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 81-82 (1998); Harris v.

Forklift Sys., Inc., 510 U.S. 17, 22-23 (1993). The reasonable person concept is also used in
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employee must face actions that are severe or pervasive enough to affect
the terms and conditions of employment from the perspective of an
objectively reasonable person. Academic critiques of the outcomes in
sexual harassment cases complain that the objectively reasonable person
standard actually enshrines a male view of workplace harm.2 61 The
empirical work in this Article provides an important potential challenge
to this critique. Sexual harassment law may fail to represent the views of
both men and women. If this is the case, it raises important questions
about the role and implications of the reasonable person standard.

constructive discharge cases. See generally Martha Chamallas, Title VI's Midlife Crisis: The
Case of Constructive Discharge, 77 S. CAL. L. REV. 307, 316-17 (2004).

261. Because many of the critiques are decades old, it is possible that the case law
represented a male view of harm at the time, but that view has changed over time in response to
changing workplace norms.
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