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relief.”234 The court found a major difference between an employee of one
sex exhibiting characteristics associated with the opposite sex, and an
employee who assumes the role of the opposite sex.?35 The former was
protected by Title VII; the latter was not.23® The court placed
transsexualism and GID in the same category as sexual orientation and
sexual preference, the categories unprotected by Title VIL.237 The Oiler
decision has been criticized for its interpretation of Title VIL.23%® As
Professor Hébert stated:

[Tlhe court may be saying ... that while non-transgendered individuals are
entitled to wear clothing associated with the other gender, transgendered
persons are not. Alternatively, the court may be saying that while women are
allowed to dress in stereotypically male clothing, men who dress in
stereotypically female clothing are not protected from discrimination.23°

Either message could constitute discrimination on the basis of sex or
gender.240

Jespersen v. Harrah’s Operating Co.**! created a loophole to the Price
Waterhouse framework, where the court held that a bar’s grooming and
appearance policy was not a violation of Title VIL.242 The policy required
women to wear makeup, their hair down and styled, stockings, nail polish,
and lip color at all times, and for men to keep their hair short and
fingernails trimmed and unpolished.?*3 The court found that the policy
would have violated Title VII if it had imposed unequal burdens on men
and women, or if it had enforced an impermissible sex stereotype.?*4 The
court distinguished Price Waterhouse on the basis that the policies applied

4 1d, at *5,

2 Id. at *6.

236 1d

B7 Id. (“Title VII's prohibition of discrimination on the basis of sex . . . has not been interpreted to
include sexual identity or gender identity disorders.”).

P8 See, e.g., Hébert, supra note 38, at 563-64.

= Id. at 563.

* Jd. at 564. See also Julie A. Seaman, The Peahen’s Tale, or Dressing Our Parts at Work, 14
DUKE J. GENDER L. & POL’Y 423, 462 (2007) (“[T]he notion that dress rules that facially differentiate
on the basis of sex do not give rise to a prima facie case of sex discrimination is, ironically, an
embodiment of exactly the negative sex stereotyping that the law otherwise condemns”); Chinyere Ezie,
Deconstructing the Body: Transgender and Intersex Identities and Sex Discrimination—The Need for
Strict Scrutiny, 20 COLUM. J. GENDER & L. 141, 168 (2011) (“By designating which bodies and
identities are deserving of protection, law’s role in the construction of sex serves to define the concept
of humanity itself.”).

#1444 F.3d 1104 (9th Cir. 2006).

2 Id. at 1106.

* 14 at 1107.

# Id. at 1112. See Amy Lifson-Leu, Enforcing Femininity: How Jespersen v. Harrah’s Operating
Co. Leaves Women in Typically Female Jobs Vulnerable to Workplace Sex Discrimination, 42 U.S.F. L.
REV. 849, 858-59 (2008).
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to all bartenders, and Jespersen had not been singled out as Ann Hopkins
had been in Price Waterhouse.**3

Jespersen generated much controversy, as many critics argued that the
makeup policy did impose an unequal burden on women and, more
importantly, had been based upon sex stereotypes reinforced through dress
code.246 While dress policies may appear “benign,” they “carry hidden
dangers of unconscious discrimination and retrenchment of invidious
gender stereotypes.”?*’ Harrah’s “Personal Best” Policy supported
stereotypes of sexual attractiveness and assumptions about gender, and
challenged the transgender notion of dress. As Professors Glazer and
Kramer noted, “Transgenderism is not a fashion choice. Even though
transgender people must make complicated decisions about how they will
present themselves to the world, their identities cannot be reduced to the
decisions they make about their wardrobe.”?*® Jespersen felt “sick,
degraded, exposed, and violated” while wearing makeup at work.?*? In this
regard, Jespersen was “punished” for her lack of gender conformity.?>%

Courts applying the bona fide occupational qualification (BFOQ)
provision view sex as an “immutable characteristic.”?*! The court in
Jespersen neglected to consider that “mutable characteristics can be crucial
to one’s identity,” and that “policies regulating mutable characteristics can
damage one’s self-esteem in profound ways.”2%? Transsexuals view their
clothing as an “essential element” of their identity.?>} Critics of the
Jespersen decision contend that courts should subject employers’ policies
to higher scrutiny.?>* McCarthy suggests a two-tier test to determine
whether such policies violate Title VII: “(1) whether the particular job
under consideration requires that the worker be of one sex only, and if so,
(2) whether that requirement is reasonably necessary to the ‘essence’ of the
employer’s business.”2

5 444 F3dat 1111.

M6 See Seaman, supra note 240, at 439.

7 Id. at 462.

M8 See Elizabeth M. Glazer & Zachary A. Kramer, Trans Fat 22-25, 28, Hofstra Univ. Sch. of Law
Legal Studies Research Paper No. 09-11, Penn. State Univ. Dickinson Sch. of Law Legal Studies
Research Paper No. 08-2009, 2009), available at
http://papers.sstn.com/sol3/papers.cfm?abstract_id=1337129 (reviewing ANNA KIRKLAND, FAT
RIGHTS: DILEMMAS OF DIFFERENCE AND PERSONHOOD (2008)).

%9 Jesperson v. Harrah’s Operating Co. (Jespersen II), 392 F.3d at 1076, 1077 (9th Cir. 2004).
30 See Lifson-Leu, supra note 244, at 857.

1 McCarthy, supra note 35, at 959.

22 Id. at 964.

3 See id.

4 See id.

5 Id. at 965 (citing Wilson v. Southwest Airlines Co., 517 F. Supp. 292, 299 (N.D. Tex. 1981)).
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B. Sixth-Circuit Interpretation of Title VII After Price Waterhouse

In Smith v. City of Salem,?%® the Sixth Circuit expanded on the
protections afforded by Price Waterhouse to transsexuals. In Smith, the
plaintiff had served as a lieutenant at the Salem Fire Department for seven
years without incident.2’7 However, after he was diagnosed with GID, he
began dressing and acting more feminine.>>® The department heads planned
to force him out by requiring Smith to undergo three psychological
evaluations, which were not a normal part of lieutenant evaluation.?59 After
Smith had been informed of the plan and obtained legal representation, he
was suspended for an alleged policy infraction.?6% Smith brought suit under
Title VII, alleging that the suspension had been given in retaliation for
obtaining legal representation, and that he had been discriminated against
on the basis of sex stereotyping?®!-—just as the plaintiff in Price
Waterhouse had been.262 The district court found that Smith was being
discriminated against primarily due to his transsexuality, not his
employer’s alleged sex stereotyping.?®3 Since transsexuals were an
unprotected class, Smith could not be afforded Title VII protection.264

On appeal, the Sixth Circuit took a different view and reversed the prior
decision.?%> The court emphasized that “sex stereotyping” was not merely a
“term of art” used in Price Waterhouse to describe a certain type of sex
discrimination, but rather a new category of Title VII protections.?®6 The
court also found that, though transsexuality itself was not a protected
category under Title VII, “[s]ex stereotyping based on a person’s gender
non-conforming behavior is impermissible discrimination, irrespective of
the cause of that behavior.”2¢7 Title VII prohibited discrimination based on
gender performance, regardless of whether an individual was
transsexual.?%® Citing more recent precedent, the court accepted the
expansion of Title VII protections set forth in Price Waterhouse.?%® Most
importantly, the court blatantly rejected the logic of cases such as Oiler,
which had placed transsexual individuals into an unprotected “transsexual”
category and then used the categorization to legitimize discrimination

%6 378 F.3d 566 (6th Cir. 2004).

57 Id. at 568.

258 Id

% Id. at 568-69 (stating that the defendant employer did not follow state procedures for disciplinary
action).

20 1d. at 569.

261 Id

2 Pprice Waterhouse v. Hopkins, 490 U.S. 228, 250-51 (1989).

63 Smith v. City of Salem, No. 4:02CV1405, 2003 WL 25720984, at *3 (N.D. Ohio Feb. 26, 2003).

264 ]d

%65 378 F.3d at 578.

5 Id, at 575.

267 Id

8 Seeid.

™ 1d at 574.
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based on gender non-conformity.?’% Instead, the court pointed out that “a
label, such as ‘transsexual,’ is not fatal to a sex discrimination claim where
the victim has suffered discrimination because of his or her gender non-
conformity.”?7!

Following the Smith analysis, another transsexual litigant was
successful under the Price Waterhouse sex stereotyping approach in Barnes
v. City of Cincinnati*’? In Barnes, Philecia (then Phillip) Bamnes sued the
City of Cincinnati under Title VII’s prohibition against sex discrimination
after the Cincinnati Police Department (“CPD”) had demoted him from
sergeant to police officer.?’? Barnes, an MTF transsexual, had served as a
police officer for eighteen years.?’# She then sat for a promotional test,
placed eighteenth out of 105 officers, and was promoted to the rank of
sergeant.?’> Following her promotion, Sergeant Barnes began a standard
probationary period.2’® Despite her high score on the exam and long record
on the force, Bammes was intensely scrutinized, much more so than other
probationary sergeants, and was given harsh evaluations and unfavorable
assignments.?’” Eventually, Sergeant Barnes failed probation and was
demoted to the rank of officer.278

Throughout this period, Barnes had been subjected to repeated
comments about her sexuality and feminine appearance.2’® A lieutenant
colonel had raised the issue of Barnes’ appearance and lack of masculinity
when he demoted Barnes.?80 Barnes’ evaluations reported that she “lacked
command presence” and had “failed to comply with grooming and uniform
standards.”?8! In addition, the sergeant assigned to supervise Barnes during
her probation “repeatedly discussed sexual topics with [Barnes] . . . asking
about oral and anal sex and whether [he] himself was a ‘pretty
motherfucker.”?8? Barnes alleged in her complaint that she had been
“treated differently by {the CPD] because it viewed him to be insufficiently
masculine to be a sergeant in the CPD.”283 In her own words, Barnes

270 ld

771 378 F.3d at 574.

772401 F.3d 729 (6th Cir. 2005).

B 14, at 733-35.

M 1d. at 733.

275 [d

276 [d

777 See id. at 734-35.

78 401 F.3d at 735.

™ Barnes v. City of Cincinnati, No. C-1-00-780, 2002 U.S. Dist. LEXIS 26207, at *8 (S.D. Ohio
Mar. 8, 2002) (stating that a lieutenant colonel, who had seen Barnes “wearing pink lipstick, opaque
pink nail polish, and . . . eyebrow pencil” at work, had “ordered [Bames] to stop wearing makeup, cut
his nails, and cut his hair and told him that he needed to maintain a more masculine image.”).

B0 1d at *9,

B Id at*7.

B2 Id at*9,

* Id at*14,
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stated, “I was discriminated against because I was a transsexual who did
not fit the masculine type of average male supervisor.”284

The district court in Barnes relied on Ulane and Sommers in concluding
that Title VII did not protect against discrimination on the basis of
transsexuality.?85 However, the court did apply the Price Waterhouse
rationale in recognizing that “Title VII prohibits discrimination against a
man because he fails to conform to the stereotypes associated with being
male.”?80 Therefore, the court denied summary judgment to the City,
finding that there was a genuine issue of material fact as to whether Barnes’
failure to conform to sexual stereotypes had been a motivating factor in her
demotion.?87 At trial, the jury awarded Bames $150,000 in compensatory
damages.?88

The case was then appealed to the Sixth Circuit.?8® The City claimed
that Barnes had not established a claim of sex discrimination because she
was not a member of a protected class, and had “failed to identify a
similarly situated employee” who had not been demoted after probation.2%0
However, the court found that Barnes was a member of a protected class
under Smith—a class for those who were discriminated against for failure
to conform to sex stereotypes, “whether as a man or a woman.??! The court
directly followed its previous holding in Smith, stating that being
transsexual was not fatal to a Title VII claim.29? In regards to the City’s
claim that Barnes had not found someone similarly situated with whom she
could compare her situation, the court found that since Barnes was the only
sergeant to fail probation from 1993 through 2000, she did not need to find
someone who had been in her exact position.??> The court ultimately
denied each of the City’s claims of error, and affirmed the decision of the
lower court.2%

Though several circuits have followed the lead of Price Waterhouse,
the Sixth Circuit Court of Appeals has recently narrowed that decision in
regards to transgender discrimination. In Vickers v. Fairfield Medical
Center,?> the court found that “a gender stereotyping claim should not be

™ Id. at *14-15.

% 2002 U.S. Dist. LEXIS 26207 at *13-14.

6 Id. at *14.

% Id, at *17-18. Having defeated the City of Cincinnati’s summary judgment motion, Barnes
proceeded to trial, where she prevailed. Barnes v. City of Cincinnati, 401 F.3d 729, 733 (6th Cir. 2005).

2% 401 F.3d at 735.

289 Id

** Id, at 737.

B 1d at 739.

292 Id

3 1d at 737.

% 401 F.3d at 747. See also Lopez v. River Oaks Imaging & Diagnostic Grp., Inc., 542 F. Supp. 2d
653, 660 (S.D. Tex. 2008) (finding that plaintiff’s transsexuality did not bar her sex stereotyping claim).

%5 453 F.3d 757 (6th Cir. 2006).
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used to bootstrap protection for sexual orientation into Title VIL”2% In
Vickers, a private police officer brought suit against his employer, alleging
repeated episodes in which coworkers had called him a “fag,” made lewd
remarks, “shove[d] a sanitary napkin in [his] face,” and implied that he
experienced menstruation cycles.??’ The court affirmed the prior dismissal
of the plaintiff’s claims because he had “failed to allege that he did not
conform to traditional gender stereotypes in any observable way at work,”
and instead had alleged discrimination based on sexual orientation, which
was not protected by Title VIL2%% In his dissenting opinion, Judge Lawson
noted that he had “no quarrel with the proposition that a careful distinction
must be drawn between cases of gender stereotyping, which are actionable,
and cases denominated as such that in reality seek protection for sexual-
orientation discrimination, which are not.””?%?

The difficulty in discerning whether a discriminatory comment is based
on sex stereotyping or sexual orientation should not be a hurdle that
prohibits a plaintiff from defeating a motion to dismiss. Acts of
discrimination based on sex stereotyping and sexual orientation intertwine
often, and the courts must find a way to address both issues. Perhaps the
court should not have to draw a line between the two categories, and
Congress instead should define discrimination to include both sex
stereotyping and sexual orientation. Until then, the courts should continue
to read precedent more expansively, instead of narrowing sex-stereotyping
claims to those that involve discrimination based solely on one’s
mannerisms and outward characteristics.

C. Is Title VIl the Way to Approach Transsexual Discrimination Claims?

Based on these recent cases, the Price Waterhouse sex stereotyping
approach appears well tailored for transsexual claims against
discrimination.3% It is a method by which transsexuals may be protected
under existing anti-discrimination law. However, although the broad

6 14, at 764 (quoting Dawson v. Bumble, 398 F.3d 211, 218 (2d Cir. 2005)).

*7 Id. at 768-69.

8 Id. at 764.

2 Id at 767 (Lawson, J., dissenting).

See Grenfell, supra note 180, at 67-69. See also Angela Clements, Sexual Orientation, Gender
Nonconformity, and Trait-Based Discrimination: Cautionary Tales from Title VIl and an Argument for
Inclusion, 24 BERKELEY J. GENDER L. & JUST. 166, 195, 206 (2009) (“There are three primary
concemns, each of which reflects growth and change either within the LGBT movement or societal
change that the movement itself set in motion: 1) intuitively and pragmatically, gender nonconformity
does not belong under a sexual orientation-only framework; 2) a broader antidiscrimination framework
is needed in light of generational shifts because LGBT youth increasingly hold gender identity and
sexual orientation as equally important identities; 3) settling on a sexual-orientation only framework
undermines the stated goals of the LGBT movement. ... A gender identity-inclusive [Employment
Non-Discrimination Act] may hold hope for a new vision of LGBT antidiscrimination law by
definitively connecting gender identity with sexual orientation, so that gender identity protections are
understood as protecting all workers, not just transgender individuals.”).
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definitions of sex and gender stereotyping have proven successful for some,
drawbacks also remain.

By forcing transsexual litigants into the anti-male/-female Title VII
framework, society reinforces the binary sex/gender system that the trans-
movement struggles to deconstruct. By adopting the gender stereotyping
approach, society gives credence to and reinforces the dual nature of
societal gender norms. While such use of Title VII provides much-needed
protection to females who exhibit masculine traits and males who exhibit
feminine traits, it also may work to undermine the recognition of
transsexual individuals outside the current construction of sex and gender.
By using a binary anti-discrimination framework, a framework based on
the notion of opposites, society fails to explain and explore, let alone
remedy, the discrimination that transsexual individuals truly suffer. Even
though this framework may protect an individual transsexual claimant, it
ignores the complexity and multiplicity of transgender identity as a
whole.30!

Indeed, Price Waterhouse itself may be interpreted to reemphasize the
binary sex/gender system in noting that Title VII was intended to prohibit
discrimination against “men and women.”3%2 On the other hand, Price
Waterhouse may also be interpreted as a significant step towards
dismantling the binary way in which most people think about sex and
gender.393 Price Waterhouse, Smith, and Barnes all implied that when
employers discriminate on the basis of gender, they are subject to claims
under Title VIL3%4 As these cases showed, gender is not narrowly defined
as only “male” or “female,” but may be displayed by some in ways that are
not strictly male or female, somewhere on the spectrum of human
gender.’% Though framed in the narrow terms of “gender stereotyping,”
implying only “male” and “female” stereotypes and nothing broader, this is
ultimately a forward step in deconstructing binary ideas of sex and, thus,
dismantling the binary system. By first deconstructing the stereotypes that
created this binary system of thought, society can then begin to dismantle
the binary system as a whole.

Professor Hébert argues that discrimination against transgender
employees is “classic sex discrimination.”3%6 She argues that transsexuals,
“as men and women,”307 are presumably entitled to protection from sex-
based discrimination.>®® However, transsexual people may not describe

30 See, e.g., deManda, supra note 5, at 508.

302 See Price Waterhouse v. Hopkins, 490 U.S. 228, 251 (1989).

33 See deManda, supra note S, at 508.

34 See Price Waterhouse, 490 U.S. at 250-51; Smith v. City of Salem, 378 F.3d 566, 574 (2004),
Bames v. City of Cincinnati, 401 F.3d 729, 741 (6th Cir. 2005).

35 See deManda, supra note 5, at 517.

3% See Hébert, supra note 38, at 537.

7 Id. at 548.

8 1d. at 548-49.
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themselves as “men” or as “women.”3% They also may not describe
themselves as “men who act like women,” or “women who want to be
men.” Not everyone can be reduced to such simple labels. As long as we
use the binary labels woman/man, female/male, or feminine/masculine to
describe the experiences and discrimination against transsexual individuals,
we confuse and erase their true identities and reinforce a system in which
they have no space to exist, legally or socially. When society can
understand who transsexual individuals are, as well as the definitions and
terms that they use, it will have constructed a new labeling system for
something that it struggles to understand. The issue is not reducing
individuals to simple labels; it is that new labels are needed to fit new
situations.

D. Tension Between Disability Law and Discrimination Law

The struggles that transsexual plaintiffs encounter also demonstrate the
tension between disability law and discrimination law. At first glance, these
two fields appear to be complementary, as many state anti-discrimination
statutes cover disability. However, transsexual advocates increasingly
argue that relying on their disabled status to litigate claims actually comes
at the expense of their rights under discrimination laws.310

Specifically, some advocates worry that relying on the DSM-IV
diagnosis of GID, although helpful for many transsexuals, serves to over-
medicalize their condition, so that transgender individuals who do not have
access to medical care, particularly the low-income and the young, are left
without any legal protection.3!! Thus, because relying on disability
discrimination is under-inclusive, one critic calls this strategy “an injurious
Band-Aid.”312 For example, in Enriquez, a significant part of the court’s
ruling concerned the plaintiff's gender dysphoria diagnosis.?!3> The
language in the opinion limited protection to transsexuals seeking medical
treatment for their condition, and did not cover transsexual individuals who
do not pursue medical treatment and face discrimination simply because
they do not conform to stereotyped gender roles.3!# This “injurious Band-
Aid,” of course, is not limited to the employment context.313

See TRANS LIBERATION, supra note 33, at 5.
See Spade, supra note 156, at 34.

31 See id. at 33.

Levy, supra note 64, at 165-67.

13 Id. at 165; Enriquez v. West Jersey Health Sys., Inc., 777 A.2d 365, 370-76 (N.J. Super. Ct. App.
Div. 2001).

34 Levy, supra note 64, at 165.

35 See Minter & Frye, supra note 155 (“Accepting the notion that we are mentally ill in order to gain
some limited protections on the basis of disability will not protect transgendered parents who are denied
custody or the right to adopt on the basis that they have a mental impairment which renders them
unsuitable parents.”).
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Thus, relying on disability claims, although helpful to GID-diagnosed
transsexuals, may actually harm the legal rights of non-diagnosed
transsexuals who would be denied protection under disability and
discrimination law. By relying on a “medicalized and pathologizing
approach to gender difference,” courts may be tempted to continue favoring
disability claims while ignoring broader and more appropriate claims of
gender discrimination.3'® As a result, the disability rights model should be
abandoned in favor of a more comprehensive civil rights agenda that
protects all transsexual individuals from discrimination, regardless of
whether they are diagnosed with GID.317

IV. A BETTER APPROACH

A. Changes at the State Level

To date, transsexual individuals have struggled to protect themselves
from discrimination by “fitting” themselves into existing anti-
discrimination frameworks, such as disability and sex discrimination law.
This has been necessary because there is no comprehensive legal protection
for them. One reason for this problem is that we, as a society, lack
sufficient language to describe transsexual experience. Without describing
it, we cannot understand it, and we cannot recognize it. Leslie Feinberg
urges us to expand our “concepts and language of gender possibilities.”313
For her, this includes the use of gender-neutral pronouns such as s/he,
pronounced “sea.”?!? Until the law recognizes that there are many shades
of gender, it will continue to use existing gender labels to describe
transsexual individuals. By doing so, it perpetuates a narrow concept of
gender possibility that is unable to accurately describe trans-people, which
consequently reinforces the binary sex/gender system. Because the law
cannot describe, understand, or recognize trans-people, it will remain a
largely ineffective tool in supporting their individual rights.

Two basic theories have emerged on how to solve the complex issue of
redefining gender to include those who fall outside of the current system.
Professor Kogan quotes Martine Rothblatt, who argues that gender should
be seen on a “sexual continuism,” without exclusive male and female
characteristics.>2% Rothblatt posits that society should discontinue labeling
children as male or female the instant they leave the womb, and embrace a
more sociological construction of sex and gender rather than a biological
one, allowing individuals to change their gender identities as they become

316 See Spade, supra note 156, at 35-36.
See Minter & Frye, supra note 155.
TRANS LIBERATION, supra note 33, at 29.
9 14 at 71.
30 Terry S. Kogan, Transsexuals and Critical Gender Theory: The Possibility of a Restroom
Labeled “Other”, 48 HASTINGS L.J. 1223, 1238 (1997).
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influenced by society.3?! Kogan, however, disagrees and suggests instead
that we place members of sex/gender minorities into a distinct third
category of sex/gender.322 This “other” category would encourage society
to deny traditional notions of binary sex and gender, and embrace the
differences of individuals who are not “male” or “female.”323 He believes
that a theory of gender as a “continuism,” as Rothblatt suggests, would
require a complete deconstruction of “male” and “female” altogether.324
Since the vast majority of society identifies comfortably with either male or
female, it is essential, Kogan believes, that we keep these ideas intact while
still accommodating those who do not fit into either category.’?> Gender
should be conceptualized like a color spectrum—for example, there is solid
definition as to what “blue” is, but a range of colors that can be considered
blue. Similarly, there should be fluidity in the expression of gender.326 This
strategy serves to stretch Western society’s current system of binary
thought rather than completely overhauling that system. The real solution is
to find a way to fit transgender individuals into our binary system by
thinking of gender as a spectrum, with masculine males at one end and
feminine females at the other.3?” All individuals could benefit from a
change in the binary conception of sex and gender, by which all individuals
would be free to express themselves fully, without fear of harassment or
discrimination.328

The bottom line remains that once we are able to describe and to
understand transgender individuals, we can begin to recognize the space
they occupy in our society. To reach this conceptualization from a legal
standpoint, it is necessary to create a new trans-jurisprudence—a
comprehensive set of anti-discrimination laws that explicitly protect
transgender individuals in all aspects of their lives. Once transgenderism
becomes a distinct category recognized by law, transgender individuals will
have an avenue to express their collective and individual struggles, and to

2 Id. at 1240.

32 Id. at 1245-47.

2 Id. at 1245.

2 Id. at 1250.

3 Id. at 1251-52.

3% See Ellis & Eriksen, supra note 23, at 289-90.

321 See Julie A. Greenberg, Defining Male and Female: Intersexuality and the Collision Between
Law and Biology, 41 AR1Z. L. REV. 265, 327 (1999) (arguing that sex and gender should “range across a
spectrum,” with “male” and “female” at each end). See also Schilt & Connell, supra note 34, at 601
(quoting Silvia Gherardi, GENDER, SYMBOLISM AND ORGANIZATIONAL CULTURES 4 (1995)) (“If we
are to escape the gender trap, if we are to free ourselves of the idea that there exist two and only two
types of individuals, if we are to ensure that social differentiation is no longer based on sexual
differentiation, we must destabilize all thought which dichotomizes.”).

3% See Gilden, supra note 36, at 85 (“Gender fluidity does not entail a wholesale erasure of gender
differentiation, but it does require the elimination of a conceptual hierarchy between the gender roles
we do acknowledge. It does not look to biology or anatomy as necessary determinants of gender roles,
but it does acknowledge bodily difference as a potentially material component of gender
construction.”).
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be accepted and treated equally in society. Kogan’s theory of placing
individuals who fall outside of the norm in a category labeled “other” may
be the best way to encourage the law to create transgender-protective
legislation.3?® Since the law is seemingly based on definitions and attempts
to categorize various terms and groups of people,’3? Kogan’s theory may
allow legislators, judges, and politicians to better understand why
transgender individuals need the law’s protection. Many times, when the
law cannot define a category, it is excluded from legal protection.3! If the
law could change to understand that there are not merely two gender
choices, male and female, but a third option outside of the two, then it may
begin to accommodate that third choice. Additionally, the judicial system
and state and federal legislatures must fundamentally alter their attitudes
towards sex, gender, and identity. This will be a lengthy and demanding
task, but without this opportunity, transsexual individuals will never be
perceived as truly equal before the law.

Some evidence does exist that we may be well on our way to
accomplishing the task of protecting transgender employees. Many major
private companies are beginning to protect transgender individuals in the
workplace.332 In 2005 alone, BP, Emst & Young, Microsoft, Viacom,
Toys”’R”Us, Chevron, and Merrill Lynch instituted anti-discrimination
policies for transgender employees.?33 Today, over 200 companies have
transgender human resources policies.’34 “[A]nalysis of U.S. employers
with transgender policies shows that their policies were usually adopted
prior to any transgender anti-discrimination laws in their home state.”33?
This implies a developing trend in transgender legislation. Since the law
will likely follow the private sector’s efforts at transgender protection, as
transgender policies in private companies increase, state legislation may
change as well.

B. Changes on a Federal Statutory Level

Throughout the past forty years, federal laws such as the Civil Rights
Act of 1964336 the Fair Housing Act,37 and the Gender Motivated
Violence Act>38 have sought to protect the constitutional rights of minority

3 See Kogan, supra note 320, at 1245-47.

30 See Grenfell, supra note 180, at 52.

31 See id. at 52-53.

32 See Stephanie Armour, Transgender Employees See Changes in Colleagues, Too, USA TODAY
(June 10, 2005, 9:15 AM), http://www.usatoday.com/money/jobcenter/workplace/2005-06-09-

y ¥

transgender-usat_x.htm.

Wy

3% Jillian T. Weiss, Adoption of Transgender HR Policies in US Employers (2004),
http://phobos.ramapo.edu/~jweiss/metrics.htm.

335 Id

336 42U.S.C. § 2000e-2(a)(1) (2010).

37 42 U.S.C. §§ 3601-3619 (2010).

338 42U.S.C. § 13981 (2010).
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groups, and to a great extent, have succeeded. A decade and a half after its
passage, the ADA has also proven to be an effective tool for a broad range
of disabled groups to gain redress for discrimination. For transsexual
litigants, however, the struggle to gain equal rights in the post-ADA era has
not only remained daunting, but has largely become even more difficult,
since their exclusion from the ADA was effectively a codification of the
legal system’s hostility towards them.?3® Removing the onerous provision
from the ADA, while a necessary first step, is not sufficient. Although state
and local governments have successfully passed legislation specifically
banning discrimination against transsexuals, it appears unlikely that
Congress will be able to enact such an anti-discrimination statute. Congress
withdrew support for the inclusion of transsexuals in the Employment Non-
Discrimination Act (ENDA) of 2007.340

In her article, “Twenty-First Century Equal Protection: Making Law in
an Interregnum,”3*! Professor Hunter examines Justice O’Connor’s Equal
Protection Clause argument in her concurring opinion in Lawrence v.
Texas**? and proposes a means of utilizing that opinion to change social
norms in the future.3*3 Justice O’Connor notes an “institutional dilemma”
in the court system, a “tension between its extraordinary power to

9 See supra text accompanying notes 85-102; 42 U.S.C. § 12211(b)(1) (2010).

30 The Employment Non-Discrimination Act of 2007 was an effort to include transgender
individuals as members of a protected class within the framework of current anti-discrimination laws.
H.R. 3685, 110th Cong. § 4 (2007). Though ENDA passed in a 235-184 vote at the House of
Representatives, dissenters criticized the bill for removing gender identity, thus leaving the bill
“woefully incomplete.” See Hébert, supra note 38, at 544 (citation omitted). They argued that such
exclusion was done for fear that protecting transgendered individuals would “jeopardize the bill’s
chances for clean passage on the House floor.” Id. Thus, an amendment to protect individuals against
discrimination based on gender identity was withdrawn. Id. at 553; Bill Summary & Status: 110th
Congress  (2007-2008), H.AMDT884, LIBRARY OF CONGRESS THOMAS (2007),
http://thomas.loc.gov/cgi-bin/bdquery/z?d1 10:HZ884:. Many of the sentiments expressed by Senator
Jesse Helms were reinvigorated by those opposed to an amendment to include gender identity. Hébert,
supra note 38, at 546 n.66, 547 n.68. Representative Souder stated:

This is the start of a move that many of us who just simply don’t approve of the lifestyle,
there are many different things we don’t approve of, but this is a deeply held position of
faith by millions of Americans. And this is an attempt, a start, of what’s likely to be an
increasing effort to have sexual liberties trump religious liberties.

1d. at 547 n.68.

Still, hope lies beneath the surface of the failed vote. Representative Baldwin, the sponsor of the
amendment to include gender identity, stated that transgendered individuals “have not been forgotten
and Congress’s job will not be finished until they too share fully in the American Dream.” Id. at 546.
Many supporters expressed their frustration that the bill did not include gender identity, and that they
would have supported the amendment. /d. In fact, the debate over the inclusion of transgendered
individuals in ENDA demonstrates an “increasing awareness of the widespread injustices wrought by
mainstream understandings of sex and gender.” See Gilden, supra note 36, at 84.

3! Nan D. Hunter, Twenty-First Century Equal Protection: Making Law in an Interregnum, 7 GEO.
J. GENDER & L. 141 (2006).

2 539 1J.8. 558 (2003).

33 See Hunter, supra note 342, at 141-44,
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invalidate laws adopted by democratic processes and its duty to protect
minorities from abusive policies.”3*

In order to affect change, “social minorities use the litigation of
constitutional claims as one of the early strategies for legal reform.”343
Judicial action can often lead to the passage of legislation protecting such
minorities, but the point in between such action has been termed by Hunter

s “a kind of legal-political interregnum.”34¢ Additionally, Hunter argues
that “constitutional equal protection arguments succeed or fail based in part
on an assessment of whether they are likely to succeed politically.”347 A
minority group tends to gain momentum and legitimacy when the Supreme
Court uses a standard of heightened review in an equal protection claim.348
Justice O’Connor made favorable headway for future equal protection
claims by homosexuals in her concurring opinion, since she regarded
“objectives, such as ‘a bare... desire to harm a politically unpopular
group,” are not legitimate state interests.”3*? Hunter argues that to
determine whether a heightened rational basis test should be applied, the
court should look at three questions:

Is the disadvantaged group politically unpopular?

Can the court reasonably infer that animus (either a desire to harm or moral
disapproval) toward this group infected the adoption or application of the law?

Can the defending state actor demonstrate that a rational reason or
legitimate policy objective, other than animus, actually motivated the
challenged classification?30

Hunter’s analysis advocates for homosexuals gaining greater legal and
political rights, but her objectives apply as well to transgender individuals.
In order to affect change, the social minority of transgender individuals
must bring constitutional claims and attempt to shift the interregnum
towards a heightened rational basis review. Like homosexuals, transgender
individuals would greatly benefit from a test of increased scrutiny. Just as
many laws morally disapprove of homosexuals, the same is true for the
transgender population. By bringing such claims to the judiciary’s
attention, this social minority may be able to affect social, political, and
judicial change. Instead of being labeled as disabled, transgender

* Id at 144.

5 Id at 145.

6 Id. at 146.

347 ]d

8 1d at 147.

9 Lawrence v. Texas, 539 U.S. 558, 580 (2003) (O’Connor, J., concurring) (quoting U.S. Dep’t of
Agric. v. Moreno, 413 U.S. 528, 534 (1973)).

5% Hunter, supra note 342, at 150.
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individuals could attempt to change the way the courts and society view
their claims of discrimination.

Professor Feldblum looks specifically at what the Supreme Court
opinion in Lawrence could mean for the future of the transgender
population.3! She examines the role that government should play in
securing the rights and “liberty interest[s]” of the transgender
population.?? Lawrence indicated that a right to sexual privacy existed, but
did not label that right as fundamental.353 By protecting sexual privacy, the
Court allowed those individuals to engage in a “protected liberty
activity.”3>* However, Feldblum argues that sexual privacy should be a
fundamental right: “A person’s sexual anatomy, and hence that person’s
sense of sexual self, is core to an individual’s self-definition. Similarly,
one’s sense of gender is core to one’s sense of self.”355

Feldblum asserts that “we have collectively decided as a society to
adopt certain norms that make certain members of our society live ‘on a
tilt.””3%¢ For example, buildings are built without access for the
handicapped, bathrooms are segregated by gender, and marriage is denied
to homosexuals.?3” In order to correct this “tilt,” the government must be
actively engaged.33® Feldblum argues that “if the particular tilt at issue is
related to a person’s core, essential self-definition, then the government has
a constitutional obligation to rectify any tilt created by background social
norms.”3%° Instead of focusing on the negative rights imposed by the
Constitution, there exists “a positive obligation to rectify tilts created by
society.”%0 For example, the government should ensure that individuals
who have chosen to change their genders “are not punished for that
decision through the loss of a job, the denial of housing, or the denial of
goods and services.”36! In addition, the government should facilitate the
ability for transgender individuals to obtain personal documentation and
identification that reflect their presenting gender, as well as the ability to
choose whichever restroom they associate with their gender identity.362 In
doing so, the government can attempt to rectify social attitudes.363

31 See Chai R. Feldblum, The Right to Define One’s Own Concept of Existence: What Lawrence

Ca}t;zMean Jor Intersex and Transgender People, 7 GEO.J. GENDER & L. 115, 116-17 (2006).
Id.

3 1d at 119.

34 Id at 124.

355 Id

% Jd. at 129 (quoting Chai R. Feldblum, Rectifying the Tilt: Equality Lessons from Religion,
Disability, Sexual Orientation and Transgender, 54 ME. L. REV. 159, 181 (2002)).

37 Feldblum, supra note 352, at 129.

8 See id. at 129-30.

% Id at 130.

0 g

¥ Id at 137.

32 Id. at 137-38.

363 Feldblum, supra note 352, at 137-38.
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Thus, taken together, Hunter and Feldblum’s theories may prove
effective for the transgender population. As Hunter articulates, the Equal
Protection Clause may be a powerful tool for social minorities that could
lead to political change.’** The transgender population may now bring suit
based on Justice O’Connor’s concurring oplmon in Lawrence, and lobby
for a heightened rational basis application in Equal Protection Clause cases.
Feldblum’s theory of governmental involvement in rectifying the “tilt”
further helps social minorities, like the transgender population, in gaining
access to their personal liberty interests, autonomy, and self-definition.36°
Instead of being labeled as “disabled” or “different,” transgender
individuals may be able to affect change that allows them to have the same
liberty and social interests as those who do not share their lifestyle or
identity.

V. CONCLUSION

The purpose of this article is to recognize the hardships faced by
transsexual individuals as a result of our society’s binary sex/gender
system, and to identify potential ways in which we can work towards
ending this marginalization. Our society’s binary sex/gender system serves
to exclude transsexual individuals in many ways, including employment
discrimination, police harassment, sexism, low wages, job insecurity, fewer
adoption opportunities, and less accessible medical care. Transsexual
individuals remain excluded from the ADA, and while some state disability
laws have provided more protection, we are still far away from anything
resembling comprehensive disability protection for transsexual individuals.
Furthermore, attempting to end transsexual discrimination through the basis
of disability laws is an implicit admission that transsexual individuals are
somehow flawed, which many would not concede even in the face of
obvious pragmatic advantages.

The Supreme Court’s decision in Price Waterhouse v. Hopkins and
subsequent Sixth Circuit decisions give transsexuals hope that Title VII of
the Civil Rights Act may be an avenue for discrimination relief in
individual circumstances. However, while this framework might protect an
individual transsexual claimant, it ignores the complexity and multiplicity
of transgender identity as a whole. Title VII relief also reinforces the same
binary sex/gender system that transgender individuals wish to reconstruct,
since Title VII was intended to prohibit discrimination against “men and
women.” Thus, neither disability law nor Title VII is the most appropriate
remedy for transgender discrimination.

It would be ideal to create a new trans-jurisprudence that reconstructs
our beliefs and norms related to the binary sex/gender system, and protects

364 See Hunter, supra note 342, at 141-42.
365 See Feldblum, supra note 352, at 127-30.
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transgender individuals in all aspects of life by helping the law to
understand that there are not only two gender choices, but a third category
of “others.” This approach, however, may not be immediately feasible, and
is at least temporarily unrealistic. Ending transgender discrimination by
altering the binary sex/gender system is unlikely because society has long
followed this system, and the majority sees no problem with it.

Thus, the method of change that is most appropriate and practical for
ending transgender discrimination is through challenges using the Equal
Protection Clause, as homosexuals did in Lawrence v. Texas. A minority
group can gain momentum and legitimacy when heightened review is given
in regards to equal protection claims. Heightened review should be applied
to equal protection claims when the disadvantaged group is politically
unpopular, and the law was possibly applied or enacted due to animus
against the group. Many laws that discriminate against transsexual
individuals are of a moral nature. By bringing these claims, transgender
equality could be triggered by the judiciary rather than through legislation,
and as a result, society could begin to treat transsexuals equally, without
identifying them as disabled or flawed individuals. Once the judiciary and
society become aware of and receptive to the need to end discrimination
against transgender individuals, the government could then rectify the law
to coincide with these new social norms.

Currently, sixteen states and one hundred forty-three cities and
counties3%¢ have enacted laws prohibiting discrimination on the basis of
gender identity or expression, covering over 25% of the U.S. population.3¢7
As more states adopt transgender legislation, the federal government may
very well follow. Equal Protection Clause challenges can notify the
Jjudiciary of existing inequality, and may inspire even more change. Let us
hope that it is only a matter of time before the transgender minority can
share the same rights and opportunities as the majority. Though there is a
long road to travel, it seems possible that transgender individuals could be a
part of the majority before too long.

366 Non-Discrimination Laws that Include Gender Identity and Expression, TRANSGENDER LAW &
POLICY INSTITUTE, http://www.transgenderlaw.org/ndlaws/index.htm#jurisdictions (last updated Feb. 1,
2012).

367 CITY OF EUGENE HUMAN RIGHTS COMMISSION, TRANSGENDER ISSUES PACKET (May 13, 2005),
http://www.eugene-
or.gov/portal/server.pt/gateway/PTARGS_0_2 13322 _0_0_18/Transgender%20lIssues%20Packet.pdf.



