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Kendall: Defendants Burdens Under Fed. R. Civ. P. 55: Post-Answer Default

DEFENDANTS BURDENSUNDERFED. R. CIv. P.55: POST-
ANSWERDEFAULTS AND JURISDICTIONAL WAIVERS IN CITY
OF NEWYORK V. MICKALISPAWNSHOP

Gregory A. Kendatfl

|. INTRODUCTION

Rule 55 of the Federal Rules of Civil Procedure eyos default
judgments- This device allows a plaintiff to gain requestelief after a
defendant has failed to take a required action iwith certain
timeframe? Its purposes are to keep dockets current andrevept
dilatory defendants from impeding the speedy disiposof plaintiffs’
claims? The text of the rule provides: “When a party agaiwhom a
judgment for affirmative relief is sought has fdil® plead or otherwise
defend, and that failure is shown by affidavit dheswise, the clerk
must enter the party’s defauft.” The party seeking relief may then
apply to the court for default judgment.If the court enters default
judgment, the litigation ends in a decisive victdr the plaintiff
without regard to the merits of the plaintiff's icta®

At a minimum, the threat of default judgment regaidefendants to
respond to the complaint in a timely fashion. Heere Rule 55’s
language “plead or otherwise defend” is open terpretation. Is it
enough merely to respond to the complaint or filaaion to dismiss?
Or must a defendant participate in the litigatidinttee way through to
the final judgment? The defendant's burden in eaabke is vastly
different. When only a responsive pleading or mmwotio dismiss is
required, a defendant may be able to expend Eftiert and minimal
costs in forcing a plaintiff to prove the case be merits. In contrast,
where the defendant must participate fully allway through to the end
of trial, the defendant can incur significant comtsl burdens associated
with complex and protracted litigation.  Defendantgho have
meritorious defenses but are forced to withdrawnfildigation due to

* Associate Member, 2011-12niversity of Cincinnati Law Rewige Executive Editor, 2012-
13.

1. FED.R.Civ.P. 55. Allreferences to “Rule 55” and other rife®ughout this Casenote will
refer to the Federal Rules of Civil Procedure, ssiletherwise noted.

2. 46 Av.JuR. 2D Judgment$§ 232 (2011).

3. Id.

4. FED.R.CIv.P.55(a).

5. FED. R. Civ. P. 55(b)(2). Rule 55(b)(1) allows the clerk toeznjudgmentsua sponten
cases where the relief sought is a definite surmofiey and where the plaintiff has submitted an
affidavit showing the amount due.

6. Seed6 AM.JUR. 20 Judgment$ 232 (2011).
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financial constraints have the most to lose unklisrapproach.

In May 2011, the Second Circuit Court of AppealsGity of New
York v. Mickalis Pawn Shop, LL.@Gighlighted a growing split among
the federal circuit courts as to exactly what R&® requires of
defendantd. The defendant, a pawn shop from South Carolina,
voluntarily withdrew from litigation almost two yesafter the filing of
the complaint, seeking to conserve its limited weses to defend
pending criminal chargés. Until then, Mickalis Pawn Shop had
participated in discovery and filed numerous maiemdismiss for lack
of personal jurisdiction under Rule 12(b)f2)In affirming the district
court's entry of default judgment, the Second diraecognized a
conflict between its own interpretation of Rule &%d the interpretation
embraced by the Fifth and Eleventh Circuits, whdchnot recognize a
“post-answer default” under Rule 55.

This casenote analyzes the Second Circuit's decigioMickalis
Pawn Shop Part Il provides a background on entry of ddfaurd
default judgments under Rule 55. Part Il analytresSecond Circuit’s
opinion in Mickalis Pawn Shop.Part IV critiques the Second Circuit’s
application of the majority rule, arguing that dpgation of the minority
rule under the circumstances of the case is monsistent with the
plain language, policy rationales, and history afeRb5. Finally, Part V
concludes by suggesting that the Second Circuitlgdhtave applied the
minority rule’s narrower interpretation and dectineo enter default
judgment against Mickalis Pawn Shop.

Il. BACKGROUND

A. Default Judgments Under Rule 55

Rule 55 establishes a two-part process by whiclaiatif can seek
default judgment. Rule 55(a) directs the clerkaiirt to enter a default
against a defendant who has “failed to plead ceritse defend” when

7. 645 F.3d 114 (2d Cir. 2011).

8. Id. at 122.

9. Id.

10. Id. at 31. This Casenote will use the phrase “postvar default” to refer to defaults that

occur after the defendant has answered the comypdaimliscussed in further detail below. For tiees
of simplicity, the Casenote will refer to defendardurdens under Rule 55, although recognizingithat
rare cases plaintiffs may also be held in defaoit filure to plead or otherwise defend against a
defendant’s counterclaimSee, e.g Ringgold Corp. v. Worrall, 880 F.2d 1138, 113%h(Cir. 1989)
(per curiam). Although the provisions of Rule 3{2(A)(vi), which provides for default judgment as
sanction for failure to comply with the discovenleas, could also be considered a form of post-answe
default, this note will limit the discussion of passwer default to the defendant’s failure to glea
otherwise defend in the Rule 55 context.

http://scholarship.law.uc.edu/uclr/vol81/iss3/8
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that failure is shown “by affidavit or otherwis¥.” Default constitutes
an admission of liability, but not of damagdésThe court may set aside
a default “for good causée?

After the clerk has entered default, the party segkelief must apply
to the court for a default judgmetit. The party against whom default
judgment is sought must be served with writtena®tf the application
at least seven days before the hearing if thatypheas appeared
personally or by a representatiVeAt its discretion, the court may hold
hearings to conduct an accounting, determine theuatmof damages,
establish the truth of allegations by evidence, irorestigate other
matters®® The court may then enter default judgment agathst
defaulting party’ The entry of default judgment converts this
admission of liability into a final judgment, endirthe litigation and
awarding the plaintiff the damages to which the rtalecides the
plaintiff is entitled*®

A defendant against whom a default judgment isredtenay make a
motion for relief from the judgment under Rule 60(b When deciding
whether to relieve a party from default judgmentemRule 60(b),
district courts ask: (1) whether the default wa#ifwj (2) whether the
defendant demonstrates the existence of a men®defense, and (3)
whether, and to what extent, vacating the defaiilt cause the non-
defaulting party prejudic®. Alternatively, the defendant may appeal

11. FED.R.Civ.P.55(a).

12. See Mickalis Pawn Shpf45 F.3d at 128.

13. FED.R.Civ.P.55(c).

14. FED. R. Civ. P. 55(b)(2). In limited situations, Rule 55(b){Equires the clerk to enter
judgmentsua spontén cases where the relief sought is a definite simoney and where the plaintiff
has submitted an affidavit showing the amount dugowever, this subsection applies “against a
defendant who has been defaultednot appearing Id. (emphasis added.)

15. FED.R.Civ.P.55(b)(2).

16. FED. R.Civ.P.55(b)(2)(A)—(D).

17. FED.R.Civ.P. 55(b)(2). Various sources emphasize that defizddment is entirely at the
discretion of the district court; it is not an életment for the plaintiff. See e.g, Mason v. Lister, 562
F.2d 343, 345 (5th Cir. 1977) (“[T]he entry of deffajudgment is committed to the discretion of the
district judge.”); GIARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE
§ 2685(3d ed. 2011) (“[It is] clear that the party makithg request is not entitled to a default judgment
as of right.”). The court’s discretion to choos# to enter default judgment is justified by thedstic
nature of a default.” 46 M\ JUR 2D Judgment§ 236 (2011).

18. See Mickalis Pawn Shpp45 F.3d at 128. gb. R. Civ. P. 54(c) limits the court’s discretion
in awarding damages—damages may not exceed thenarsought in the complaint, nor be of a
different type.

19. Rule 60(b) lists the grounds upon which a tauay relieve a party from final judgment.
These include excusable neglect, voidness, or tahgr reason that justifies relief.” eb. R. Civ. P.
60(b).

20. S.E.C. v. McNulty, 137 F.3d 732, 738 (2d @i010). For examples of tests used by other
circuits, see Info. Sys. & Networks Corp. v. Unit8tates, 994 F.2d 792, 795 (Fed. Cir. 1993) (“[A]
court should consider three factors: (1) whetherrtbn-defaulting party will be prejudiced; (2) wiet
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directly from the default judgmeft.

Default judgment is “the most severe sanction wtiteh court may
apply.”®* Its main purposes are to enforce deadlines anprégent
dilatory defendants from inhibiting the speedy dsifion of claims?
In determining whether default judgment is apprateyi courts balance a
variety of factors, including: (1) the extent ofettparty’s personal
responsibility, (2) the prejudice to the adverseaysed by the failure to
meet scheduling orders and respond to discovery,a(distory of
dilatoriness, (4) whether the conduct of the pamtythe attorney was
willful or in bad faith, (5) the effectiveness o&rxtions other than
dismissal, which entails an analysis of alternatbamctions, and (6)
whether the claim or defense is meritoridtis.

As a sanction, default judgment is quite powerfiducing the
plaintiff's burden of proof on the merits of thearth to a mere formality.
Although Rule 55 grants the court discretion toed®ine the factual
basis for the plaintiff's claims and requested dgesa ultimately the
plaintiff is excused from the same burdens of pobidn and persuasion
that are required to avoid a Rule 12(b)(6) disnhjsdafeat summary
judgment, and win a case in front of a trier oftfac In light of the

the defaulting party has a meritorious defense;(@8havhether culpable conduct of the defaultingyar
led to the default.”); Jones v. Phipps, 39 F.3d,18® (7th Cir. 1995) (moving party must show (1)
“good cause” for the default; (2) quick action torrect the default; and (3) the existence of a
meritorious defense). Iim re Dierschke, 975 F.2d 181, 184 (5th Cir. 1992), tlih Eircuit recognized
additional factors, including the public intereite financial loss to the defendant, and whether th
defendant acted quickly to correct the default.tifdpa circuit split over the factors to be consitk
the court explained that the fundamental purposéheftest is to identify circumstances warranting
“good cause” to set aside a default, “informed gyitble principles.”ld.

21. Mickalis Pawn Shop645 F.3d at 128. The court describes direct @ppeom default
judgment as permissible but unusual. An appealstceviewing a denial of a defendant’s Rule 60(b)
motion asks whether the trial court abused itsrdtfan in refusing to set aside the judgment. Wihen
defendant appeals directly from default judgmein¢ appeals court analyzes whether the trial court
abused its discretion in granting the default judghin the first placeld.

22. 1d. at 129;see also46 AM. JUR. 2D Judgments§ 235 (2011) (“The entry of a default
judgment against a party litigant is a harsh amdtir action, invoked only in extreme situationst)F.
Livermore Corp. v. Aktiengesellschaft Gebruder Liee@32 F.2d 689, 691 (D.C. Cir. 1970) (“[D]efault
judgment must normally be viewed as available omhen the adversary process has been halted
because of an essentially unresponsive party.ijermoresuggests that deterring intentional delay by
defendants is a primary purpose of the threat tdule “the possibility of a default is a deterrent
those parties whohoosedelay as part of thelitigative strategy’ I1d. (emphasis added).

23. 46 A. JUR. 20 Judgments§ 232 (2011). For additional use of default jugginas a
sanction, see#b. R. Civ. P. 37(b)(2)(A)(vi), which also makes default judgiteeavailable when a
party disobeys a discovery order, or fails to attiés own deposition, answer interrogatories, spoad
to requests for inspectionSee e.g, Home Port Rentals, Inc. v. Ruben, 957 F.2d 123, @th Cir.
1992).

24. Poulis v. State Farm Fire & Cas. Co., 747 B&8, 868 (3d Cir. 1984).

25. 46 A1 JUR. 2dJudgmentg 232 (2011) (“A default judgment is entered withcegard to the
merits of the plaintiff's claim.”). ED. R. Civ. P. 55(d) establishes the burden of proof for angiféi
who sues the United States government—in such ctseglaintiff may obtain default judgment only
“if the claimant establishes a claim or right tbefby evidence that satisfies the court.” Thélszate

http://scholarship.law.uc.edu/uclr/vol81/iss3/8
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federal courts’ preference for resolving disputestiie merit$® default
judgment is a windfall to plaintiffs and a seriowketriment to
defendants. Due to the harshness with which tHe aperates,
defendants have an interest in the certainty ofrtie’s interpretation
and application.

B. How the Courts of Appeals Have Interpreted apgliéd Rule 55

The federal circuit courts have adopted differerternipretations of
Rule 55’s exhortation to “plead or otherwise deférfBlome circuits
interpret this phrase narrowly, requiring the defam to make attacks
only on service of process or to file responsiveagings’’ As long as
the defendant answers the complaint, the defengat in default, and
the plaintiff must prove its case on the meritsobefjudgment can be
entered for the plaintiff. Other circuits requimuch more from the
defendant, recognizing a post-answer default whetble defendant
cannot escape default merely by answering the aintpl These courts
hold that a defendant who withdraws from the sti@ay point has
defaulted, and the plaintiff can then win a defgutigment without
having to prove its case on the merits.

1. The Broad Interpretation of “Plead or Othervwidend”: The
Majority Approach

Among the most common acts leading to post-ansvedautt is
failure to appear at trial. IBoldman, Antonetti, Ferraiuoli, Axtmayer &
Hertell v. Medfit Int’l, Inc,?® the First Circuit Court of Appeals affirmed
default judgment against a defendant who failedppear at trial. The
plaintiff, a law firm, sued the defendant to recoumpaid legal fees.
The defendant moved to dismiss the complaint feufiicient service of
process and other Rule 12 defenses, and filed -ctasss and
counterclaimg? The defendant failed to appear at the pretrigleseent
conference. A few days before trial, the defendafiormed the court it
would not appear for trial, but did not requestatmuance or provide

omission of this language from Rule 55(b) suggestextremely low burden of proof for plaintiffs
suing private defendants.

26. Mickalis Pawn Shop645 F.3d at 129%ee alsoGomes v. Williams, 420 F.2d 1364, 1366
(10th Cir.1970) (“The preferred disposition of awogse is upon its merits and not by default
judgment.”);46 AMm. JUR. 2D Judgment$ 235 (2011) (“Default judgments are not favored|r]ather,
courts generally favor the disposition of litigation the merits rather than by default judgments.”)

27. See, e.gBass v. Hoaglund, 172 F.2d 205 (5th Cir. 1949).

28. Goldman, Antonetti, Ferraiuoli, Axtmayer & Ht v. Medfit Int'l, Inc., 982 F.2d 686, 688
(1st Cir. 1991).

29. Id. at 688.

Published by University of Cincinnati College of Law Scholarship and Publications, 2013
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an excusé€® The court found the defendant in default whefailed to
appear at trial* After a bench trial on the question of damaghs, t
court entered default judgmefit. The First Circuit Court of Appeals
upheld the entry of default judgment. It foundttfalure to appear at
trial constituted a default, and that the plaintieis not required to prove
its case because “an entry of default against endeint establishes the
defendant’s liability.®?

Failure to respond to discovery or file pretrialmwanda can also
lead to post-answer default. Hoxworth v. Blinder, Robinson & Co.
the defendants failed to respond to discovery reilgu®r witness lists
and documents, and failed to file a pretrial memduen as required by
court order* The defendants justified their actions by exptainthat
they were preoccupied with a bankruptcy proceedirgnother courf®
On the morning the trial was to begin, an attornetfied the court that
he would be willing to enter an appearance on lhalighe defendants
if a postponement were granted, telling the cdwat the main defendant
was presently attending the bankruptcy proceetfinghe judge called
the bankruptcy court, which informed him that thefethdant had not
been attending all of the sessions in the bankyuptoceeding’ The
court held the defendants in default and enteréauétgudgment after a
hearing to determine damag&sOn appeal, the defendants argued that
they could not be held in default because theyfhed an answer and
actively participated in discovefy. The Third Circuit stated that “the
‘or otherwise defend’ clause is broader than theenfailure to plead®
It explained that a defendant could be subjectefault judgment for
failing to appear at trial or meet other time saled, as both these acts
impede the progress of a c4se.

30. Id.

31. Id.

32. Id.

33. Goldman 982 F.2d at 693see alscCity of New York v. Mickalis Pawn Shop, LLC, 645
F.3d 114, 128 (2d Cir. 2011) (“The entry of defaulhile establishing liability, is not an admissioh
damages.”).

34. 980 F.2d 912 (3d Cir. 1992)

35. Id. at 916-17.

36. Id.

37. 1d.at917.

38. Id.

39. Id.

40. Id. The Third Circuit's test for determining whethedefendant should be held in default
asks (1) whether the plaintiff would be prejudidsdthe defendant’s conduct, (2) whether the defenda
has a litigable defense, and (3) whether therevideace of bad faith or dilatory motive.See
Chamberlain v. Giampapa, 210 F.3d 154, 164 (3d20©0); Yadav v. Surtees, 87 Fed. App'x 271 (3d
Cir. 2004); Limehouse v. Delaware, 144 Fed. Ap2 93d Cir. 2005).

41. Hoxworth 980 F.2d at 918.

http://scholarship.law.uc.edu/uclr/vol81/iss3/8
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Intentional, bad-faith conduct can frequently ldada post-answer
default as well. IrHome Port Rentals, Inc. v. Rubehe parties agreed
to dismiss the suit without prejudi¢e. In the consent agreement, the
defendants agreed to submit to the court’s jurismicand appoint an
agent to accept service of process if the suit weriled within 180
days?® The plaintiff re-filed, and the defendants’ attey filed
responsive pleadings in a timely fashfénHowever, after the attorney
had problems contacting the individual defendants their new
addresses, the attorney moved to withdraw as cbfths&he district
court issued an order to show cause why the defésddould not be
held in default, and the order was served at tliendants’ last known
addresse¥. Neither the defendants nor their attorney appeatethe
show-cause hearing, and the court granted thenafter motion to
withdraw?’ The court held the defendants to be in defaolidacted a
hearing to determine damages, and granted defaddnjent® The
Fourth Circuit affirmed the default judgment, findithat the defendants
intentionally made themselves unavailable in theetibetween the
original dismissal and the default judgmé&htThe court also found that
the defendants failed to “otherwise defend” theoacby not appearing
at the show-cause hearing and by failing to resgontie trial court’s
certified notices?

When the defendant is a corporation, another fretgocause of post-
answer default is the withdrawal of counsel, fokmivby the party’'s
failure to obtain substitute counsél. In Fingerhut Corp. v. Ackra
Direct Mktg. Corp, the plaintiffs brought suit for breaches of cantr
and warranty? The defendants delayed discovery over a two-year
period by submitting late or non-responsive discpvenswers or by

42. Home Port Rentals, Inc. v. Ruben, 957 F.2d(2#8Cir. 1992).

43. 1d.

44. 1d.

45. 1d. at 129.

46. 1d.

47. 1d.

48. Id.

49. Id.

50. Id. at 133.

51. Although 28 U.S.C. § 1654 (2006) permits jartio proceed pro se, the widely accepted
interpretation of the statute holds that it doesapply to corporations See, e.gNat'l Indep. Theater
Exhibitors, Inc. v. Buena Vista Distrib. Co., 7486 602, 609 (11th Cir. 1984) (“[C]orporations must
always be represented by legal counsel.”). Tharsép legal existence of a corporation prevents its
directors, officers or other agents from acting peoon the corporation’s behalfd. Thus, failure to
obtain substitute counsel following an attorneyithdrawal from representation can form the basis fo
a finding of default against a corporation.

52. Fingerhut Corp. v. Ackra Direct Mktg. Corpg B.3d 852, 854 (8th Cir. 1996).
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failing to produce requests entiréfy. The defendants’ counsel then
moved to withdraw from representation, citing canfbf interest and
defendants’ failure to pay legal fe¥s. Defendants did not obtain
substitute counsel and failed to produce any furtiecovery requests.
After the plaintiffs moved for default judgment, feiedants filed
affidavits opposing the motion and requesting &siday continuance to
obtain new counsel due to financial difficultiesdgmending lawsuits in
a different staté® The court entered default judgment. The Eight
Circuit affirmed the default judgment, explainirftat default judgment
is appropriate for “willful violations of court res, contumacious
conduct or intentional delayS” The court found that defendants’
failure to comply with discovery orders, attendtpeg conferences, and
obtain substitute counsel met this standérd.

Thus, the circuit courts that recognize post-ansieéaults consider a
wide range of conduct when deciding whether to isepalefault
judgment. This conduct can include failure to oegp to discovery
requests, failure to file pretrial memoranda, fa&lto appear at pretrial
conferences or trial, and failure to obtain substitcounsel. These
cases suggest that conduct objectively demongjratiack of interest in
participating or defending the suit can give risedefault after the
complaint has been answered. Under this broadpmai@tion of Rule
55, the defendant must both answer the complanmtt continue to
participate fully to the end of the litigation, eise be held in default.

53. Id.

54. Id.

55. Id. at 855.

56. Id.

57. Id. The court also explained that the existence of dton@us defense is not sufficient to
avoid default judgment when the defendant has exdjemwillful misconduct.ld. at 856-57.

58. Id. The Ninth Circuit similarly found default judgmeptoper against a plaintiff for the
plaintiff's failure to defend against a counterolaiwhen the plaintiff repeatedly failed to atterrdtpal
conferences, or “otherwise participate in or rem@iformed about the litigation after its counsel
withdrew. Ringgold Corp. v. Worrall, 880 F.2d 113839 (9th Cir. 1989) (per curiam). This case
places the Ninth Circuit in company with those gite who follow the majority rule in recognizing
post-answer defaults.But seePangelinan v. Wiseman, 370 Fed. App’x 818 (9th. @D10). In
Pangelinan the Ninth Circuit found that the district courbperly denied a plaintiff's request for entry
of default against federal agents iB&ensaction because the defendants had filed timelyanstto
dismiss. The court then cited directly to the geréplead or otherwise defend” without distinguighi
the case fronRinggoldand other Ninth Circuit cases interpreting Rulea56eeBeatty v. Warner, 198
Fed. App’x 584 (9th Cir. 2006) (finding that thestlict court did not abuse its discretion in degyin
plaintiff's motion for default judgment because tefendants timely answered or filed responsive
pleadings).

http://scholarship.law.uc.edu/uclr/vol81/iss3/8
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2. The Narrow Interpretation of “Plead or Otherwidefend”: The
Minority Approach

The Fifth Circuit Court of Appeals decision Bass v. Hoaglunds
the leading case for the minority approach, whicterprets Rule 55
much more narrowly? Bass, a Texas resident, was sued in Kansas by a
Kansas citizen for personal injuri®ks. Bass appeared by counsel and
filed an answer. Bass’s counsel then withdrew ftbm case, but did
not withdraw the appearance or ansierBass claimed he was never
notified of his attorney’s withdrawdf. When the case went to trial,
Bass never appeared, and plaintiffs counsel was dhly person
presenf® The trial court found Bass in default and entgueigment for
the plaintiff in the amount sought in the compl&htBass did not know
about these proceedings until months I&ter.

On appeal to the Fifth Circuit, Bass argued thah# been deprived
of his right to a jury trial in violation of the 8enth Amendmerf® The
Fifth Circuit agreed, explaining that while thesenio right to a jury trial
when a default occurs, Bass had not defaulted,useche had made an
appearance and filed pleadings that were nevedreitm®’ Analyzing
Rule 55, the court explained that “otherwise defemgans that the
defendant is not required to have a lawyer or lkesgmt when the case is
called for trial®® It stated, “The words ‘otherwise defend’ refer to
attacks on the service, or motions to dismiss,oorbetter particulars,
and the like, which may prevent default withoutgemtly pleading to
the merits.%® As a result, Bass was immune from default judgmen
when his attorney filed an answer—the failure tpesy for trial did not
result in defaulf® In such a situation, the plaintiff is requiredpmve
his casé€! The court found that Bass was entitled to notehe
default under Rule 55(8Bf. As Bass had no reason to think he was in
default, did not know his counsel had withdrawng &ad no notice of

59. 172 F.2d 205 (5th Cir. 194@prt. denied338 U.S. 816 (1949).

60. Id. at 207.

61. Id.

62. Id. at 208.

63. Id.

64. Id.

65. Id.

66. Id.

67. Id. at 208-09 (explaining that the withdrawal by Bassunsel did not constitute a
withdrawal by Bass himself, or a withdrawal of pleadings).

68. Id. at 210.

69. Id.

70. Id.

71. 1d.

72. 1d.
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the pending default judgment, “to get such a judgmeithout
evidence” was a violation of due procéss.

In Solaroll Shade & Shutter Corp. v. Bio-Energy Systethe
Eleventh Circuit reached a similar conclusidn.Solaroll brought a
trademark infringement suit against Bio-Energy, dhe parties later
settled”® Solaroll then filed a motion to reinstate theiact claiming
that Bio-Energy had violated the settlement agreerie Bio-Energy’s
counsel received copies of the motion and prom&eadroll’'s counsel
to forward a proposed stipulation and motion foteasion of time
However, Bio-Energy never communicated with Solaoolresponded
to the motion to reinstat&. As a result, the trial court granted Solaroll’s
reinstatement motion unoppos€dBio-Energy filed a motion to vacate
this order under Rule 60(b), arguing in part ttnet district court failed
to comply with the notice and hearing provisionsRafle 55° The
district court denied the motion.

On appeal, the Eleventh Circuit affirmed. It stiatbat the district
court was not required to comply with Rule 55, heseaby definition its
reinstatement order could not have been a defagment® It
explained that default judgment can be enterednagai defendant who
fails to appear or answer a complaint, becausestch circumstances
the case never has been placed at iS§udfbwever, “if the defendant
has answered the complaint but fails to appeariat issue has been
joined, and the court cannot enter a default judgrtfé In such
circumstances, the court may proceed to trial withibe defendant, and

73. 1d. The Fifth Circuit reaffirmedassin Seven Elves, Inc. v. Esken@®85 F.2d 396 (5th Cir.
1981), where the district court entered defaulgjudnt against the defendants for failure to appear
trial. Quoting Bass the court explained that Rule 55 “does not regirat to escape default the
defendant must not only file a sufficient answeth® merits, but must also have a lawyer or beegnites
in court when the case is called for triaBeven Elves, Inc635 F.2d at 401, n.2. For examples of state
courts that have followed or endorsed Bessrule in interpreting local default judgment rulege
Coulas v. Smith, 395 P.2d 527, 529 (Ariz. 1964)mRough v. Mitchell, 140 P.3d 202, 205 (Colo. App.
2006); Klein v. Rappaport, 90 A.2d 834, 835 (D.G52); Sharp v. Sharp, 409 P.2d 1019, 1022 (Kan.
1966); Black v. Rimmer, 700 N.W.2d 521, 526 (Midpp. 2005); Hous. Found., Inc. v. Beagle, 957
A.2d 405 (Vt. 2008).

74. 803 F.2d 1130 (11th Cir. 1986).

75. 1d.at 1131.

76. 1d.

77. 1d.

78. 1d.

79. Id.

80. Id. at 1133. Those provisions require that a party ties appeared personally or by
representative be served written notice of theiegibn for default judgment at least seven daysriee
the hearing. ED.R.Civ.P. 55(b)(2).

81. Solaroll, 803 F.2d at 1134.

82. Id.

83. Id.
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the plaintiff can win a favorable judgment onlthie plaintiff proves its
casé®® The court found that Bio-Energy had met its baorde the
pleading stage, and the issue had been jdhe@hus, the Eleventh
Circuit found that the lower court’s order could iave been a default
judgment, and therefore the reinstatement ordetdcoat be vacated
under Rule 60(b¥®

1. CITY OFNEW YORK V. MICKALISPAWNSHOP

The May 2011 decision of the Second Circuit CodrAppeals in
City of New York v. Mickalis Pawn Shop, Lipgesents a post-answer
default situation within the context of a defendanthallenge to
personal jurisdiction. By finding that the defenttawaived their right
to challenge personal jurisdiction on direct appeay virtue of
appearing and then defaulting, the Second Cirdlustrates the far-
reaching effects of post-answer default on waivérjusisdictional
defenses, and demonstrates the powerful conseqgratefollow when
courts apply the majority interpretation of “pleamt othwerwise
defend.”

A. Facts and Procedural History

In May 2006, the City of New York brought suit ihet Southern
District of New York against fifteen licensed fireas dealers operating
in Georgia, Ohio, Pennsylvania, South Carolina ¥iginia.?” The
City's complaint alleged, inter alia, public nuisan and sought
injunctive relief®® It claimed that the dealers’ sales practicedifatgd
illegal purchases of firearms, which then travetbdough interstate
commerce and were used to commit crimes in New YGity.®
Defendants Mickalis Pawn Shop and Adventure Outslagperated
single retails store in South Carolina and Georggapectively, from
which they made only in-person safés.

Four defendants, including Mickalis Pawn Shop andvekture

84. Id.

85. Id. In addition, Bio-Energy's pleadings were still iffext at the time, and Solaroll never
moved to strike Bio-Energy’s pleadings.

86. Id. at 1135.

87. City of New York v. Mickalis Pawn Shop, LLC45 F.3d 114, 118 (2d Cir. 2011).

88. Id.

89. Id.

90. Id. at 119. Adventure Outdoors also operated webaltewing customers from out-of-state
to place deposits on firearms. However, customsirsg this method were required to visit the stare
person to complete the sale and obtain the fireafive store had never sold a firearm to a New York
resident through this methodtd. at 119-20.
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Outdoors, moved to dismiss for lack of personakgliction under Rule
12(b)(2)?* These motions asserted that the requirementgwf YXbrk’s
long-arm statute were not satisfied, that the d¥deats lacked minimum
contacts with New York, and that they had nevemppsefully availed
themselves of interstate commerce so as reasotmfiyesee defending
a lawsuit in New York? These motions were all denied on the basis
that the City had made a prima facie showing obgeal jurisdiction;
the final determination of personal jurisdictionssta be made at tridf.
The court characterized the application of the Néark long-arm
statute to public-nuisance suits against nonresitierarms dealers as
“a case of first impressio’ The defendants’ motion for leave to take
interlocutory appeal was denigd. New York City amended its
complaint to allege only two causes of action, julsind statutory
nuisance, and sought only injunctive refi2f. The defendants made
additional 12(b)(2) motions to dismiss, which watso denied’

During the discovery phase of litigation in Febsu&008, almost
twenty-one months after the complaint was filedclkalis Pawn Shop’s
owner Larry Mickalis was indicted by a federal giauiry in South
Carolina for knowingly selling firearms to convidte felons?®
Mickalis’s motions to stay the litigation, pendinmgsolution of the
criminal case, were denidd. A week later, the three law firms
representing Mickalis Pawn Shop moved to withdrasvcaunset®
They explained that Mickalis wanted to concentrais financial
resources on defending the criminal chardés.However, the firms

91. Id. at 120-21.

92. Id. The New York long-arm statute, in relevant pamyvides: “A court may exercise
personal jurisdiction over any nondomiciliary, ois fexecutor or administrator, who in person or
through an agent. . . (1) Transacts any businékinwhe state or contracts anywhere to supplydgoo
or services in the state; or .. . (3) commits ridos act without the state causing injury to persr
property within the state...if he (i) regulaipes or solicits business, or engages in any other
persistent course of conduct, or derives substargti@nue from goods used or consumed or services
rendered in the state, or (ii) expects or shoultb@aably expect the act to have consequences in the
state and derives substantial revenue from interstainternational commerce . ..." N.Y. C.P.LI®2
(McKinney 2008).

93. Mickalis Pawn Shop645 F.3d at 118. The trial court’s order denyimg motions stated that
the City had demonstrated that the defendants khatwtheir reliance on interstate commerce would
cause handguns to end up in New York City wherg theuld be used by criminals to “terrorize
significant portions of the city’s population,” wdfi provided the requisite minimum contacts to Hatis
N.Y. C.P.L.R. 302(a)(3)(ii).Id.

94. Id.at 121.

95. Id.

96. Id.

97. Id.

98. Id. The indictment was for violations of 18 U.S.C. §2@d)(1), 924(a)(2) (2006).d.

99. Mickalis Pawn Shops45 F.3d at 122.

100. Id.
101. Id.
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specified that they were not waiving their persgnakdiction defense
and would continue to raise'f?

At a status conference in March, Mickalis confirntgd consent to
his attorneys’ withdrawal, and his attorneys alsinaunced that
Mickalis did not intend to defend the case furtférThe court warned
Mickalis that default would likely follow if he didiot intend to defend
the case further; Mickalis responded that he wasrawof the
consequences, but did not expressly consent ty eftdefault!®* A
week later, the magistrate judge granted the ay&nmotions for
withdrawal, and after a formal request from theyCéntered default
against Mickalis Pawn Shdf® In June 2008, the City moved for
default judgment, and the district court granteal itiotion, adopting the
City's proposed findings of fact and conclusionslaf as its owrt
The court entered default judgment in March 200%he form of a
permanent injunctiof’

Adventure Outdoors proceeded through the closeisufodery, and
then moved for summary judgment based on lack afsqmal
jurisdiction and preemption of the City's cause ation by the
Protection of Lawful Commerce in Arms Act (PLCAAY. This motion
was denied, and the trial court determined thavduld proceed to a
bench trial with an advisory jury? During jury selection, Adventure
Outdoors’s counsel moved to withdraw from the casderring to
limited financial resources and the fact that itNdonot likely win in a
bench triaf'® The court denied the motions to withdraw becahse
trial was already underway: The court advised counsel that refusal to
proceed with jury selection and other proceedingsld likely lead to
default*? Adventure Outdoors’s counsel confirmed that itent
refused to go forward, but refused to give expmssent to default®
The court noted Adventure Outdoors’'s default, améered default
judgment on the same day as the default judgmeainsigMickalis

102. Id.

103. Id.

104. Id.

105. Id. at 123.

106. Id.

107. Id. The injunction provided for the appointment cdecial master and remedial measures
to abate the public nuisance caused by Mickalisvities.

108. Id.; 15 U.S.C. 88 79017903 (2006).

109. Mickalis Pawn Shops45 F.3d at 124.

110. Id.

111. Id.

112. Id.

113. Id.
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Pawn Shop, over Adventure Outdoors’s objectidfs.

Mickalis Pawn Shop and Adventure Outdoors appedilexttly from
the judgment, arguing that the district court ablugie discretion by
finding them in default by virtue of their withdral from the
litigation.**> Because they appeared in the litigation over rewears
and repeatedly moved to dismiss, filed answers, ‘amgorously”
defended in discovery, the defendants argued liegtdid not “fail[ ] to
plead or otherwise defend” as Rule 55(a) reqditesThey argued that,
because Rule 55(a) was inapplicable, the City wgsired to prove its
case on the merits by a preponderance of the esadémcluding proof
that the court had personal jurisdiction over téeddants under the
state’s long-arm statute and that its claim was preempted by the
PLCAA.M" Thus, the defendants challenged the default jetgmnder
Rule 55(b) on three grounds. First, “procedunagularities” prevented
them from receiving proper notice of the Rule 58geedings. Second,
the trial court failed to make a finding by a prederance of the
evidence that it had personal jurisdiction overdeéendants. Third, the
City’s claims were preempted by the federal stattite

B. Opinion

In its discussion of the entry of default under &k6b(a), the court
noted that the case did not present a “typical’eRaB scenario where a
defendant defaults by failing to file a timely amsw® Regardless, a
district court may enter default against a defehdeimo has failed to

114. Mickalis Pawn Sho45 F.3d at 124.

115. Id at 128-29 Although the typical method of contesting a defaudigment is by motion for
relief from judgment or order under Rule 60(b)edirappeal from a default judgment is permissible.
Rule 60(b) allows relief from a final judgment, erdor proceeding under a variety of circumstances.
The trial court’s denial of the motion is then exated under an abuse of discretion standard orahppe
As the Second Circuit explained Mickalis Pawn Shopthe issue on direct appeal from a default
judgment is whether the trial court abused its réison in entering default or default judgment fire t
first place. Id. at 128.

116. Id. at 128. The court agreed with Mickalis Pawn thétad “‘appeared and defended
vigorously' over the course of ‘about two yearsofive litigation.” 1d. at 139-40.

117. 15 U.S.C. § 7901 (2006)The court found that both the defendants had waiveir
preemption arguments by not raising them on appdalkalis Pawn Shops45 F.3d at 137.

118. Mickalis Pawn Shop645 F.3d at 131. In its argument regarding procdderegularities,
Mickalis Pawn argued that the Rule 55 proceedingeevinconsistent with due process because it was
no longer able to receive automatic notificationdofcket activity through the electronic case filing
system after its counsel withdrew. In its opinitine court responded that Mickalis Pawn actually
participated in the Rule 55 proceedings regardiésts inability to receive automatic updates orkkt
activity. Therefore, the default judgment did mesult from “a series oéx parte acts” (as Mickalis
Pawn described it), and Mickalis Pawn had an adeqportunity to be heardd. at 132.

119. Id. at 129.

http://scholarship.law.uc.edu/uclr/vol81/iss3/8 14
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“otherwise defend®® The court explained that it has embraced a
“broad understanding” of the phrase “otherwise deféwhich gives
broad discretion to trial judges, to use defautlgjment to ensure “the
orderly and expeditious conduct of litigation” hymposing default after
the trial has begutf* Thus, entry of default is an appropriate response
to a defendant’s “obstructionist litigation tactic¢é?

The court found that the trial court did not abutsediscretion in
entering default against either Mickalis Pawn ovéature Outdoors. It
found that the defendants had affirmatively exprdstheir intent to
discontinue their participation in the lawsuit, pvafter they had been
warned that default would likely resdff According to the court, entry
of default was also proper because Mickalis Pawth hat obtained
substitute counsel after its attorneys withdfétv.The court summarily
rejected the defendants’ arguments in reliance Bass Without
addressing the merits of that decision, the Se&inzlit merely stated,
“[Bass’$ interpretation of Rule 55 has not been embracgdthis
court . . . nor has it found favor in a majorityafr sister circuits™

The court addressed the defendants’ argumentghbatistrict court
was required to find that it had personal jurisdictover the defendants
by a preponderance of the evidence, and that gteadicourt’s failure
to do so constituted per seabuse of discretiotf® The Second Circuit
declined to respond definitively to this argumentting its own
precedent which held that a district court “maytfiassure itself that it
has personal jurisdiction over the defendant” keefgranting a motion
for default judgment?” Emphasizing the discretionary language of this
rule, the court explained that it would leave opbke question of
whether a district counnustdetermine its personal jurisdiction over a
defendant before entering default judgment. Howeweecognized a
split with its sister circuits on this isstié.

120. Id.

121. Id. at 129.

122. 1d.

123. I1d. at 130.

124. Id.

125. Id. at 131.

126. Id. at 133.

127. 1d. (quoting Sinoying Logistics Pte Ltd. v. Yi Da Xirrading Corp., 619 F.3d 207, 213 (2d
Cir. 2010)).

128. For cases where courts made a finding ofopetgurisdiction mandatory before a court
enters default judgment, see Mwani v. bin Ladei7, BBd 1, 67 (D.C. Cir. 2005); Sys. Pipe & Supply,
Inc. v. M/V Viktor Kurnatovskiy, 242 F.3d 322, 328th Cir. 2001)jn re Tuli, 172 F.3d 707, 712 (9th
Cir. 1999); Dennis Garberg & Assocs., Inc. v. Paeeh Int'l Corp., 115 F.3d 767, 772 (10th Cir.
1997). Here, the Second Circuit cited to an earliding where it did vacate a default judgment and
remand to the trial court to determine whetherdbéndants had actually committed the acts which
would have subjected them to the forum state’s-famg statute. Credit Lyonnais Sec. U.S.A,, Inc. v.
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The court then turned to an extensive discussiowhich it found
that the defendants had waived their personal diatisn defense,
stating that “a district court should not raisegoeral jurisdictionsua
spontewhen a defendant has appeared and consented,ardlijint not,
to the jurisdiction of the court:® Although recognizing that forfeiture
of personal jurisdiction generally occurs througfilure to raise the
defense in responsive pleadings, it explained ith&bme situations, a
defendant may implicitly submit to the jurisdictioof the court
involuntarily, based on conduct during the litigatt*® The court found
that Mickalis Pawn and Adventure Outdoors had fete their
jurisdictional defenses by announcing to the cthat they would cease
defending although default would likely folloW* It rejected the
defendants’ argument that the district court shoutd have entered
default judgment without determining that there wasugh evidence in
the record to sustain a finding of personal jugedn by a
preponderance of the evidericé.

The court then addressed the defendants’ argurhantthie default
judgment was void for lack of personal jurisdictionRestating its
conclusion that the defendants had waived theisdigtional defenses
by appearing and then withdrawing, the court exgdi that the
defendants could no longer challenge the defadtjjent for voidness
based on lack of personal jurisdictibii. It explained:

Alcantra, 183 F.3d 151 (2d Cir. 1999). @medit Lyonnaisthe court explained that a trial court may
initially deny a defendant's Rule 12(b)(2) motioto ‘the extent it attacks the plaintiff's theory of
jurisdiction without conducting inquiry into the sgiuted jurisdictional facts, eventually it must
determine whether the defendant in fact subjedtadf ito the court’s jurisdiction.” 183 F.3d at4l5
The plaintiff has the burden of proving the juridiinal facts at an evidentiary hearing or at toiefore
default judgment can be entered. TWiekalis court neither attempted to distingui€edit Lyonnais
from the facts irMickalis, nor explain its conflicting rulings in both cases

129. Mickalis Pawn Shop645 F.3d at 133 (quotinginoying 619 F.3d at 213).

130. Mickalis Pawn Shop645 F.3d at 133. The court gave examples of defest conduct
constituting forfeiture, including failing to acély litigate a personal jurisdiction defense uffibilir
years after initially raising it in its answer, onsuccessfully raising a jurisdictional objectiantlze
outset but later creating the impression that #fertlant has abandoned the deferseeHamilton v.
Atlas Turner, Inc., 197 F.3d 58, 60-62 (2d Cir. 99%Rice v. Nova Biomed. Corp., 38 F.3d 909, 914—
15 (7th Cir. 1994).

131. MickalisPawn Shop645 F.3d at 135.

132. Id. at 136. As authority, defendants relied @ir. Blair & Co. v. Gottdiener462 F.3d 95
(2d Cir. 2006), where the defendants failed to amstlue petition to confirm an arbitral award after
removing the plaintiff's petition to federal courfThe Second Circuit held that the district coussw
required to determine whether the plaintiff wasually entitled to the award it sought, regardlesthe
defendants’ failure to answer, explaining that fief a court has before it [an extensive evidertiary
record, rather than the allegations of one panyébin complaints, the judgment the court entecsilsh
be based on the recordld. at 109. Here, the Second Circuit distinguisbed. Blair by arguing that
that case involved a rare procedural posture bitoughunder the Federal Arbitration Act, and that
Mickalis Pawn’s case “[did] not concern a scenaniowhich a court is presented with a complete
evidentiary record from a prior proceedindviickalis Pawn Shop645 F.3d at 136.

133. Id. at 138. Judge Wesley's concurrence highlightsniportance of this finding of waiver.

http://scholarship.law.uc.edu/uclr/vol81/iss3/8
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By submitting to the jurisdiction of the districburt to decide the
question of personal jurisdiction—but then withdiagv from the
proceedings, rather than litigating the case taalfijudgment—the
defendants failed to preserve their jurisdictiodafense for review on
appeal . . . [a]nd because they failed to presdéhat defense, they
acquiesced to the jurisdiction of the district ¢puand the resulting
judgment of that court is not void?

The court found that the defendants’ default wasdeliberate
tactic.”® It stated that it was “not without sympathy,” tixe financial
hardship imposed upon the defendants from beingestad to suit in
New York, but declined to excuse what it believede a forfeiture of
personal jurisdictiod®

IV. ANALYSIS

Mickalis Pawn Shoplustrates a post-answer default under a sitaatio
differing markedly from a “simple” default where dgefendant fails
entirely to answer the complaifit. In light of the language of Rule 55,
the history and policy objectives of the rule, dhd comparatively low
culpability of Mickalis Pawn in withdrawing from ¢hlitigation, the
district court should have applied the Rule 55 wsialadvanced by the
Fifth Circuit in Bassand Solaroll and should have used its discretion to
deny the City of New York’s motion for default judgnt.

Post-answer defaults are inconsistent with Rule BHin language,
history and policy rationales. By recognizing afpanswer default and
requiring the defendants here both to “pleadtito “otherwise defend”
the lawsuit to the very end, the Second Circuit—athekr circuit courts

Judge Wesley disagreed with the district court'asoming on the personal jurisdiction issue and
suggested he would not have found personal jutiedibut for the defaultSeeinfra notes 158 to 160
and accompanying text.

134. Mickalis Pawn Shops45 F.3dat 140.

135. Id. The court also explained that its decision moexcuse the defendants’ forfeiture of
personal jurisdiction was also based on presertriegpolicy rationales of the final judgment ruld® 2
U.S.C. 81291 (2006) (“The courts of appealsshall have jurisdiction of appeals from all final
decisions of the district courts of the United &tat. . .”). It argued that the defendants h&ehgited
to “short-circuit the normal litigation process Withdrawing, inducing a default judgment to be eate
against them, and then obtaining de facto intettogureview over otherwise non-appealable
decisions.” Id. at. 141. In the court’s opinion, this would underen“the policy against piecemeal
litigation.” 1d. (quoting Shannon v. Gen. Elec. Co., 186 F.3d 188,(2d Cir. 1999)).

136. Mickalis Pawn Shop645 F.3d at 141-42. The court vacated the itioms, finding them to
be vague and overbroad, and remanded the case diésthict court for new injunctions.

137. InIn re Gober, 100 F.3d 1195, 1205 (1996), the Fifth Circuitypded helpful terminology
to distinguish between three types of defaults.e @n“simple default,” where the defendant fails to
respond to the complaint. Another is “post-answesfault, where the defendant answers the complaint
but does not appear at trial. The third type &sjtildgmentihil dicit, where the defendant has either
entered a plea of a dilatory nature which failpkace the merits of the plaintiff's case at issorethe
defendant has placed the merits at issue in itwemisut later withdraws that answer.
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applying the majority interpretation of Rule 55(ajisread the plain
language of the rule. That rule finds a defendanlefault for a “failure
to pleador otherwise defend™® The minority interpretation of the
phrase “otherwise defend,” as advancedhgs suggests a broad range
of filings and motions a defendant can make in tamidito or instead of
pleading to the merits—including “attacks on sesyianotions to
dismiss, or motions for better particulatd”” When viewed in
conjunction with the word or in Rule 55(a), the e “otherwise
defend” should be interpreted as suggesting resporseadings or
other actions to be taken by the defendant in respdo the initial
complaint that may take the place of pleading. sTtRule 55(a)’s plain
language does not demand that defendants both plehdefend the
lawsuit to conclusion, as the Second Circuit semmequire. Because
the federal courts prefer to use the plain langualg¢he statute to
determine its meaning® the minority approach to interpreting Rule
55(a) more accurately reads the word “or” to adyuaiean “or.” In
contrast, the majority approach incorrectly redasword “or” to mean
“and,” requiring defendants to file responsive giegs and to litigate
aggressively to the end. Rule 55(a)’s plain laggudoes not support
such an interpretation.

The minority view as advanced BassandSolaroll also has support
from Charles A. Wright and Arthur Milléf! They explain that the
phrase “otherwise defend” refers to “challengesstich matters as
service, venue, and the sufficiency of the priaaging, any of which
might prevent a default if pursued in the absentea aesponsive
pleading.*** Wright and Miller agree wittSolaroll that “a defendant
who has participated throughout the pretrial precasd has filed a
responsive pleading, placing the case at issue, nwsconceded
liability.” *** In such a situation, the plaintiff must presewidence
supporting liability, in addition to damages, arehowin a favorable

138. ED.R.Civ.P. 55 (emphasis added).

139. Bass v. Hoaglund, 172 F.2d 205, 210 (5th1549).

140. United States v. Am. Trucking Ass’'ns, 310 534, 543 (1940) (explaining that where the
“words by which the legislature undertook to givemession to its wishes . . . are sufficient in afid
themselves to determine the purpose of the leislat . a court should follow their plain meanihg
unless that meaning would lead to absurd or futigilts).

141. WRIGHT & MILLER, supra note 17, § 2682.Wright (1927—-2000) held the Charles Alan
Wright Chair in Federal Courts at the UniversityTafxas. Miller (1934-) is a University Professor a
New York University, formerly Bruce Bromley Profesof Law at Harvard University.

142. WRIGHT & MILLER, supranote 17, 8 2682. Moore’s Federal Practice is aisagreement
with this rule, stating that “a party precludesaigf by ‘pleading’ in response to a claim withire ttime
allowed.” 10-55 MOORE S FEDERAL PRACTICE—CIVIL 8§ 55.11(2)(a)(i) (2011). “Responsive pleadings”
are those listed in #b. R. Civ. P. 7, which include an answer to the complaint,aaswer to a
counterclaim, an answer to a crossclaim, and d-frarty answer to a third-party complaird.

143. WRIGHT & MILLER, supranote 17, § 2682.
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judgment only “if the evidence supports it* Although a defendant
cannot avoid default simply by appearing, “if defant appears and
indicates a desire to contest the actidhe court can exercise its
discretion and refuse to enter a defatfit.”

The meaning of “plead or otherwise defend” is atdormed by the
history of Rule 55. The rule’s text is based sabsally on Rules 18
and 19 of the Equity Rules of 1912, governing despeo confessg™
Those decrees were granted for failure to appethirwthe required
time, or once having appeared, failure to “pleasindr, or answer the
bill within the time limited for that purpose; dr[the defendant] fail[ed]
to answer after a former plea, demurrer or answepverruled or
declared insufficient™’ Thus, the decregro confessowas not
available to the plaintiff if the defendant pleagddmurred or answered
within the required timeframe, in which case thigétion proceeded ex
parte’*® Thus, the emphasis of the Equity Rules was spdisgypsition

144. 1d. The requirement that the plaintiff prove its casean ex parte proceeding absent a
finding of bad faith default has its roots in Esglicommon law. If a defendant failed to appeadtne
of trial, “the plaintiff, notwithstanding the comhancy of the defendant, only obtained judgment in
accordance with the truth of the case as establliBli@n ex parte examination.” Thompson v. Wogster
114 U.S. 104, 110 (1885). This was a change frariiee common law, where failure to appear on the
day of trial was deemed a “confession of the actiafiowing the plaintiff to recover the amount
specified in the complaint, regardless of whetharas reasonableSeeWRIGHT & MILLER, supranote
17, § 2681.

145. WRIGHT & MILLER, supra note 17, § 2682 (emphasis added). This standeriiiring
merely an intent to contest the action, is argualnlyeven lower standard than that found®assand
Solaroll. However, it appears to be consistent with the728mendments to Rule 55, which removed
the phrase “as provided by these rules” after éthito plead or otherwise defend.” The Advisory
Committee explains that this change was enactetesponse to courts’ erroneous interpretations
requiring the defendant to perform an act linkeddme other Federal Rule. The Committee explains,
“Acts that show an intent to defend have frequeptiyvented a default even though not connected to
any particular rule.” ED. R. Civ. P. 55 Advisory Committee Notes, 2007 Amendments. HIF.
Livermore Corp.the D.C. Circuit also suggested that the defetwlamtent to defend the suit is the
basis for Rule 55(b)’s notice requirements, intehtte“protect those parties who, although delaymg
a formal sense by failing to file pleadings withiire twenty-day period, have otherwise indicatethéo
moving party a clear purpose to defend the suid32 F.2d 689, 691 (D.C. Cir. 1970). For an
application of this principle, se@ravado Int'l Grp. Merch. Servs., Inc. v. NinnagIn655 F. Supp. 2d
177 (E.D.N.Y. 2009) (describing a responsive plegdfiled by pro se defendant in trademark
infringement litigation that was held to be suffict to avoid default, despite not meeting the
requirements of a responsive pleading, becausdatement clearly indicated the defendant’s intent t
deny specific allegations in the complaint).

146. WRIGHT & MILLER, supranote 17, § 2681.

147. Thomson v. Wooster, 114 U.S. 104, 112 (1885).

148. FEDERAL EQUITY RULES OF1912154-57. Equity Rule 16 states, in relevant pdtrsHall be
the duty of the defendant, [unless a time extensasbeen granted] file his answer or other defense
to the billin the clerk’s office . . . in default thereofgtiplaintiff may, at his election, take an ordepfs
course that the bill be takgsro confesspand thereupon the cause shall be proceedex iparté
(emphasis added). The Equity Rules, perhaps imrdance with equity’s emphasis on fairness,
provided liberal means by which defaulting deferidamuld redeem themselves; Rule 17, for example,
allows the court to “set aside [the bilfo confessp or enlarge the time for filing the answer, upon
cause shown upon motion and affidavit,” therebpvailhg a defendant in default additional time to
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of the claim; as long as a defendant’s conduct rhtl prevent the
litigation from moving forward, with or without thelefendant’s
appearance, the Rules militated against using laobildecreepro

confessdo provide an automatic victory to the plaintiff.

A court’s decision to grant default judgment aféaitry of default is
highly discretionary, and thus the district courtMickalis Pawn Shop
was not required to do so. Because of the sigmfiamerit issues
collateral to the public nuisance claim—includindnether the City's
claim was preempted by the PLCAA and whether théerdants’
conduct was covered by New York’'s long-arm statate issue of first
impression)—the district court should have requitesi City to prove its
case on the merits. This is consistent with tlderfal courts’ general
policy preferring to resolve cases on the mergpgeeially when there is
doubt over whether a default should be entéfd.

A. Mickalis Pawn Should Not Have Been Found in Digfa

Prejudice to the non-defaulting party is a majartda the federal
courts consider in determining whether a defauligjuent is an
appropriate sanctiol?® Rule 55's objectives are to prevent a dilatory
defendant from impeding a speedy disposition ofglantiff's claims,
and to keep cases moving forward. Post-answer defaults implicate
these objectives much less strongly than “simpkfadits. In a simple
default situation, the case cannot move forward thi¢ defendant files
an answer. Therefore, default is an appropriateedy to the potential
problem of a defendant’s continuous refusal todibeanswer, whereby a
defendant could make itself judgment-proof by synpéfusing to
acknowledge the existence of a lawsuit.

However, after an answer has been filed and thedawas been set
in motion, the risks of prejudice to the plaintifiused by delay are less
apparent. IrMickalis Pawn Shopthe case had already been through
discovery and was scheduled for trial. With théeddants having fully
participated in discovery and pretrial conferentlesre was nothing left

begin or resume active participation in the litigat Similarly, Rule 17 “allowed for a setting dsiof
the decregro confessgrovided that the defendant “shall undertake leoHis answer within such time
as the court shall direct, and submit to such otens as the court shall direédr the purpose of
speeding the causeld. (emphasis added).

149. WRIGHT & MILLER, supranote 17, § 268%ee alsdDavis v. Parkhill-Goode, 302 F.2d 489,
495 (5th Cir. 1962) (“Where there are no intervgniequities any doubt should, as a general
proposition, be resolved in favor . . . of securnigial upon the merits.”).

150. SeeS.E.C. v. McNulty, 137 F.3d 732, 738 (2d Cir. 201$®e alsdPoulis v. State Farm Fire
& Cas. Co., 747 F.2d 863, 868 (3d Cir. 1984) (ematieg the factors for considering the
appropriateness of default judgment, including jymice to the adversary caused by the failure tetme
scheduling orders and respond to discovery”).

151. 46 A1. JuR. 20 Judgment§ 232 (2011).
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to prevent the City from fully presenting the merdf its case to the
court ex parté>® Mickalis Pawn and Adventure Outdoors’s withdrawal
just before trial was the practical equivalent @king an appearance at
trial but actually doing nothing to put on a defensUnlike a simple
default situation, the City of New York was not ativantaged or
prevented from obtaining its requested relief by tHefendants’
withdrawal. If anything, the City would have beadvantaged by the
defendants’ refusal to participate actively inial#~in an ex parterial,
the City’s factual claims would not have been regmjtand the lack of a
defense would have possibly shortened the lengttihef trial and
reduced expenses. Because the City was not nigtalisadvantaged
by the defendants’ refusal to participate, an erdgfydefault and
subsequent default judgment were not needed to tkeepase moving
forward to conclusion.

Courts considering default judgment also weighdhikpability of the
defendant, and whether the defendant has acteatlifieith™>* Mickalis
Pawn’s conduct in this case does not exhibit thmesdevel of
culpability displayed by other post-answer defalgtendants. In those
cases cited biickalis Pawn Shopas examples of the majority rule, the
defendants’ failures to respond to discovery, alteretrial conferences,
file pretrial memoranda, provide valid mailing aesges for process
agents, or obtain substitute counsel, were naifipgtoy anything other
than a bad faith motive to delay proceedings. dntrast, Mickalis
Pawn’s withdrawal from the suit was based primaoityMr. Mickalis’s
desire to devote his limited remaining financiaaerces to the defense
of his pending criminal charges in South Carolittas not unbelievable
to think that a small business, forced to litigimlealmost two years in a
distant forum, would eventually find itself with d@wdling financial
resources, and it is not impossible to imagine shigation arising again.
One is thus hard-pressed to characterize Mickadien?s actions as
“willful violations of court rules, contumacious mduct or intentional
delays,” justifying the severe sanction of defaudigment:>*

Finally, courts also consider whether the defendlastengaged in “a
history of dilatoriness®® The defendants here did not cause delay to
any proceedings—in fact, the court's opinion suggethat the
defendants consistently filed timely motions tondiss and complied
with all discovery requests. In addition, becadsEovery had been
completed and the case was about to go to tria, défendant’s

152. Hypothetically, had the defendants not coateerin discovery, default judgment under Rule
37(b)(2)(A)(vi) would have been a more approprigaction than under Rule 55.

153. SeePoulis 747 F.2d at 868.

154. Fingerhut Corp. v. Ackra Direct Mktg. Cor6 F.3d 852, 856 (8th Cir. 1996).

155. Poulis 747 F.2d at 868.
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withdrawal did not create a possibility of delag, the trial could have
easily proceeded ex parte. Therefore, there wasase for finding a
history of dilatory tactics on the part of the defants that would have
justified a default judgment.

B. The City’s Success in an Ex Parte Hearing WdldtiHave Been a
Foregone Conclusion.

Where a defendant has not appeared (or has withdfieom trial),
but has otherwise not been found in default, tlanpff is not absolved
of its burden of proof. Instead, the plaintiff mheentinue with its case
and prove its claim on the merits, “just as if gdhefendant had been
present at trial,” before receiving a favorablegomnt'*® Requiring the
plaintiff to prove its case on the merits under $hene burden of proof
that would be required of it at trial is not meraly academic exercise in
the absence of the defendant. Although it wouldaddmittedly easier
for a plaintiff to prove its case in an ex partatieg without an active
adversary to rebut its factual arguments, the diffee between the
plaintiff's burden of proof in an ex parte hearigd the burden of proof
needed to win a default judgment is substantialirtiiermore, “[t]he
requirement that a party whose non-defaulting oppbfails to appear
for trial must prove his case even in the abseridbeopposing party
reflects the basic nature of the burden of proglinrements in our trial
system.**’

Under the majority approach, a plaintiff with a easeak on the
merits can obtain a favorable judgment while meesinminimal burden.
As long as the plaintiff’'s case is well-pleaded wyio to avoid a Rule
12(b)(6) dismissal, the plaintiff can win the damsgpecified in the
complaint without regard to the merits or strengtighe case. Rule
55(b) does not demand a factual hearing to deterthi@ merits; rather,
judges may exercise wide discretion in the hearthgy hold. As the
cases from the majority approach suggest, a heaoirgetermine the
exact amount of damages may be held, but is nainest

Under the minority approach, plaintiffs do not wso easily. A
defendant who has responded to the complaint masddhe plaintiff to

156. 46 M. JUR. 2d Judgments§ 263 (2011) (“The plaintiff must offer sufficiemvidence to
meet his or her burden of proof as if at trial.”).

157. Ohio Valley Radiology Assocs., Inc. v. Ohially Hosp. Ass’n., 502 N.E.2d 599, 602
(Ohio 1986). Adopting theBass interpretation, the Ohio Supreme Court explaine@hée’ sole
responsibility of a defendant who has effectivedptested the claimant's allegations by pleadin® is
refute the claimant's casdter the latter has established a prima facie case dyyeprevidence. If the
plaintiff cannot make out such a case, the defende®d not preseiiny evidence at trial. Conversely,
once a case is at issue, it is improper for a douenhter judgment against a defendant withoutirexgu
proof of the plaintiff's claim.”Id.
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win on the merits, with the same preponderancéefetvidence burden
of proof as the plaintiff would have at trial. Atiugh proving a case on
the merits is arguably much easier without actigétipipation from a
defendant, the difference between the minimal buafgroof under the
majority and minority approaches is substantial.

In Mickalis Pawn Shopa victory on the merits for the City was not a
foregone conclusion, especially regarding the pefsjurisdiction issue.
Judge Wesley’s concurrence contains a vehemenkeetiuthe district
court’s personal jurisdiction analysis and conckitteat the lower court
incorrectly applied New York’s long-arm statutefiod that Mickalis
Pawn and Adventure Outdoors were subject to pelgonadiction in
New York!®® In examining the “quality and nature” of the dedants’
conduct, Judge Wesley determined that the defeadhdtnot “transact
any business within the state or contract[ Jto.supply goods . . . in the
state,” or commit any tortious act within the stater did they conduct
or solicit any business in New York or “engagef Jany other persistent
course of conduct or derive[ ] substantial reverfuem goods
used . . . in the staté® Nor was there any evidence to suggest that the
defendants knew or should have known of the coresemps of their
conduct while deriving substantial revenue from eistate or
international commercE? Ultimately, Judge Wesley concluded that the
defendants nonetheless waived the personal jutisdidefense through
pre-trial default® However, this shows that had Mickalis Pawn and
Adventure Outdoors not been held in default, tlsesmay have been
decided differently at trial or reversed on appdalirthermore, whether
the New York long-arm statute could be appliedubl-nuisance suits
against nonresident firearms dealers was an iskdiesb impression,
which suggests that the case could have beneéittastantially from the
additional fact-finding that would probably havecaored at an ex parte

158. City of New York v. Mickalis Pawn Shop, LL645 F.3d 114, 147 (2d Cir. 201QWesley,
J., concurring).

159. Id. at 148-49 (quoting N.Y. C.P.L.R. 302(a) (McKinne@038)). Judge Wesley stated,
“Here, it is indisputable that defendants’ busiessare of a local character” and thus specifically
outside the reach of the New York long-arm statigke.

160. Mickalis Pawn Shop645 F.3d at 148see alscAsahi Metal Indus. v. California, 480 U.S.
102, 112 (1987) (“[A] defendant's awareness tha $fream of commerce may or will sweep the
product into the forum State does not convert tkeeenact of placing the product into the stream arto
act purposefully directed toward the forum State.Judge Wesley particularly took exception to the
District Court's conclusion that the defendantsurfwlative parallel conduct” was a proper basis for
finding personal jurisdiction. According to Judiéesley’s analysis, this standard would establish
jurisdiction by showing that the defendants newt thany others were engaged in “parallel” conduct,
even if each individual defendant's conduct woulel ibsufficient by itself to establish personal
jurisdiction. Judge Wesley argued that neitherSkeeond Circuit nor the New York Court of Appeals
had ever interpreted New York's long arm statuteaiow for personal jurisdiction based on the
combined conduct of multiple defendanigickalis Pawn Shop645 F.3d at 149.

161. Mickalis Pawn Shops45 F.3dat 152.

Published by University of Cincinnati College of Law Scholarship and Publications, 2013

23



University of Cincinnati Law Review, Vol. 81 [2013], Iss. 3, Art. 8

1102 LNIVERSITY OF CINCINNATI LAW REVIEW [VoL. 81

hearing, but for the default® Because the City of New York was
required at the pleading stage to show only a ‘suibsl likelihood that
all the elements of jurisdiction could be estatdibtat trial,*® the City
was absolved from meeting its burden of conclugiyebving that all
the elements of the long-arm statute had been ynatdoeponderance of
the evidence.

V. CONCLUSION

Mickalis Pawn Shopexemplifies an atypical default judgment
situation where the defendants litigated vigorousityoughout the
pretrial process before withdrawing in good faithUnder these
circumstances, the defendants displayed no intemibstruct or delay
the proceedings. Following the minority rule aeduiring the City of
New York to proceed to prove its claim on the nseiit an ex parte
hearing by a preponderance of the evidence woutdhage caused
delay or prejudice. The policy rationales of Réle—avoiding delay
and ensuring speedy disposition of claims—wereimplicated by the
facts of this case.

Furthermore, in light of the federal courts’ interén deciding cases
on the merits, the district court should have egecrt its discretion to
require the City to prove, by a preponderance efdbidence, that the
defendants’ conduct was covered by the New Yorlgdamm statute,
especially because this was an issue of first isgioa. By finding that
the defendants had waived their jurisdictional dsés by defaulting,
the Second Circuit compounded the district courgsroneous
application of Rule 55 and avoided serious analgéis meritorious
defense by which the defendants could have posgiielyailed at trial or
on appeal.

Mickalis Pawn Shopherefore illustrates the shortcomings of the
majority interpretation of Rule 55. By not recaging a post-answer
default, the minority rule is more consistent witte plain language,
history and policy objectives of Rule 55, as wedl with the federal
courts’ preference for resolving cases on the mefiederal courts must
consider these factors as they continue to refule B5’s interpretation
and apply it to situations where, ashickalis Pawn Shopa defendant
withdraws from litigation in good faith after respmhbng to the
complaint. Finally, the federal courts must coasidow the uncertainty
created by the circuit split affects defendantsd amork towards
achieving more uniformity in the rule’s interpretat and application.

162. City of New York v. A-1 Jewelry & Pawn, In&0Q1 F. Supp. 2d 369, 374 (E.D.N.Y. 2009).
163. Id.
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